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TO PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN 
CLAIMS ARISING OUT OF ACTS OR OMISSIONS OF CIVIL- 
IAN EMPLOYEES AND MILITARY PERSONNEL OF THE 
UNITED STATES IN FOREIGN COUNTRIES AND OF CIVIL- 
IAN EMPLOYEES AND MILITARY PERSONNEL OF FOR- 
EIGN COUNTRIES IN THE UNITED STATES 





THURSDAY, MARCH 18, 1954 


Hovse or REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 
SUBCOMMITTEE ON INTERNATIONAL 
ORGANIZATIONS AND MOVEMENTS, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 2:40 p. m., Hon. Chester 
EK. Merrow (chairman of the subcommittee) presiding. 

Mr. Merrow. The subcommittee will be in order. 

This is a public hearing on H. R. 7819, a bill to provide for the 
orderly settlement of certain claims arising out of acts or omissions 
of civilian employees and military personnel of the United States in 
foreign countries and of civilian employees and military personnel of 
foreign countries in the United States, and for other purposes. 

The bill will be included in the record at this point. 

(The bill referred to is as follows:) 


[H. R. 7819, 88d Cong., 2d sess.] 
A BILL To provide for the orderly settlement of certain claims arising out of acts or omissions of civilian 
employees and military personnel of the United States in foreign countries and of civilian employees and 


military personne! of foreign countries in the United States, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of Defense is hereby authorized 
pursuant to the terms of those international agreements to which the United 


States is now or may hereafter be a party which provide that certain claims against 
the United States arising out of acts or omissions in the performance of official 
duty in a foreign country of civilian employees of the Armed Forces, or militar 


personnel, of the United States may be settled by such foreign government or 
adjudicated in accordance with the laws and regulations of such foreign gover 
ment, to reimburse such foreign government for the agreed pro rata share of such 
sums as may be expended by such foreign government for the payment of such 
claims, including costs of settlement or arbitration: Provided, That no claim 
arising out of any action by an enemy of the United States or resulting directl 
or indirectly from any act by the Armed Forces of the United States, or an) 
member thereof, engaged in combat shall be considered or paid under this Act. 
Src. 2. Whenever the terms of an international agreement to which the United 
States is now or may hereafter be a party provide that certain claims against a 
foreign government arising out of acts or omissions in the performance of official 
duty within the territory of the United States of civilian employees of the Armed 
Forces, or military personnel, of such foreign government be settled by the United 
States or adjudicated in accordance with the laws and regulations of the United 
States subject to an agreed pro rata reimbursement, such claims may be prose- 
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cuted against the United States or settled by the United States under then exist- 
ing laws and regulations as if such acts or omissions were performed by civilian 
employees or military personnel of the United States in the performance of official 
duty 

Sec. 3. Whenever a dispute arises in the consideration, adjustment, settlement, 
compromise, or adjudication of a claim asserted under section 2 of this Act as to 
whether or not an act or omission of a civilian employee or military personnel of 
a foreign country was in the performance of official duty, or as to whether or not 
the use of any vehicle of the Armed Forces of such party was authorized, such 
disputed question or questions shall be decided in accordance with the terms of 
the international agreement with such foreign country, and such decision shall be 
final and conclusive. The Secretary of Defense is auihorized to pay the United 
States portion of costs arising in connection with the securing of such a decision 
as provided by such international agreement. 

Sec. 4. Any pro rata reimbursement by the United States with respect to a 
settlement, award, or compromise made pursuant to this Act shall be made by 
the Secretary of Defense out of appropriations for that purpose, which appropria- 
tions are hereby authorized, and such appropriations may be used for the pur- 
chase of foreign currencies necessary for any such reimbursement 


Mr. Merrow. Also, I would like to include a letter from the Gen- 
eral Counsel, Office of the Secretary of Defense, to the Speaker of the 
House in reference to this measure. The letter will be included in 
the record at this point. 

(The material referred to is as follows:) 


OFFICE OF THE SECRETARY OF DEFENSE 
Washington 25, D. C., January 16, 1953. 
Hon. Josern W. Martin, Jr 
Speake of the House of Re presentalives 

Dear Mr. Speeaxer: There is forwarded herewith a draft of legislation to pro- 
vide for the orderly settlement of certain claims arising out of acts or omissions of 
civilian employees and military personnel of the United States in foreign countries 
and of civilian employees and militar, personnel of foreign countries in the 
United States, and for other purposes 

This proposal is a part of the Department of Defense legislative program for 
1953 and the Bureau of the Budget has advised that there would be no objection 
to its submission for the consideration of the Congress. The Department of 
Defense recommends that it be enacted by the Congress 


PURPOSE OF THE LEGISLATION 


Under the terms of the agreement between the parties to the North Atlantic 
Treaty regarding the status of their forces, dated June 19, 1951, it is provided, in 
effect, that when such agreement shall have become effective there shall be es- 
tablished on a reciprocal basis a method for settling and paying certain claims 
arising out of the acts or omissions of civilian employees of the Armed Forces, or 
military personnel, of the United States and the other parties to such agreement. 
Agreements with other countries contain similar provisions and it is contemplated 
that other agreements to be negotiated will contain such provisions. 

In order to carry out the obligations of this country that will arise under such 
agreements it is necessary to provide legal authority for the reimbursement on an 
agreed pro rata basis to foreign governments for claims arising within the territory 
of such foreign governments and also to provide a method whereby claims arising 
out of the acts or omissions of foreign personnel within the Territory of the United 
States may be settled or adjudicated in accordance with existing laws and regula- 
tions of the United States. The enclosed draft of bill would provide such authority 
as well as provide for a pro rata reimbursement to foreign countries for claims 
arising out of the acts or omissions of United States personnel in such countries. 

This proposal is necessary at this time in order that this country may be in a 
position to meet its obligations under the pending international agreements and 
to provide a foundation for the negotiation cf future agreements. 





DEPARTMENT OF DEFENSE ACTION AGENCY 


The Office of the Secretary of Defense is the representative of the Department 
of Defense for this legislation. 
Sincerely yours, 
RoGcer Kent, General Counsel. 
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Mr. Merrow. The first witness this afternoon on this measure is 
Mr. Clive L. DuVal 2d, Assistant General Counsel, Department of 
Defense. 
Mr. DuVal. 


STATEMENT OF CLIVE L. DuVAL 2d, ASSISTANT GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Mr. DuVau. Mr. Chairman and Mr. Hays, I appear before the sub- 
committee in support of this bill, H. R. 7819, which is a bill intended 
to carry out and make effective the claims provisions of the NATO 
Status of Forces Treaty and certain other international agreements. 
Under these agreements the United States has agreed to be responsible 
for the settlement of certain claims and the discharge of certain 
financial obligations. In order for the executive branch to discharge 
these obligations, authorization, and appropriations from the Con- 
gress are necessary. 

You will recall that the Senate, on July 15, 1953, gave its advice 
and consent to the ratification of the “Agreement between the parties 
to the North Atlantic Treaty regarding the status of their forces’ 
and the treaty came into effect as between the United States, France, 
Norway, and Belgium on August 23, 1953. Since that date Canada, 
the Netherlands, and Turkey have also ratified the agreement, and 
it is anticipated that other nations party to the North Atlantic Treaty 
will ratify very shortly. 

As its name implies, the NATO Status of Forces Treaty is the 
fundamental agreement governing the terms and conditions under 
which troops of one NATO country are stationed in another. It 
covers a great many questions of common interest to sending and 
receiving states such as: (1) Who shall exercise criminal jurisdiction 
over members of the forces; (2) what immigration and customs 
formalities will be required for admission of such forces; (3) how will 
local tort claims against the visiting forces be settled; (4) what taxes 
will be imposed on such visiting forces. Undoubtedly the provisions 
of the treaty which have given rise to most comment are those dealing 
with criminal jurisdiction. However, the bill before this subcommittee 
relates only to the claims provisions of the treaty, and I am limiting 
my remarks to those provisions. 

Before discussing in detail the claims provisions which the present 
legislation is designed to implement, I would like to make several 
preliminary points: 

First, the need for legislation of this type has always been recognized. 
During the hearings of the Senate Foreign Relations Committee on 
the NATO Status of Forces Agreement, the Under Secretary of State 
specifically pointed out—in response to questions by Senator George- 
that implementing legislation was required with respect to the claims 
provisions of the agreement. 

I would like to ask that there be inserted in the record a portion 
of the hearings before the Senate Foreign Relations Committee on 
April 7 and 8, 1953, page 28. It is the section entitled, “Implementing 
Legislation for Claims.” 

Mr. Merrow. Without objection, it will be inserted. 

(The material referred to is as follows:) 
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[From hearings before the Committee on Foreign Relations, U. S. Senate, on status of the North Atlantic 
l'reaty Organization, Armed Forces, and Military Headquarters, 83d Cong., Ist sess. (1953), Pp. 28)] 
Senator Grorce. Do these treaties or any one of them require further imple- 

mentation by the Congress or are they self-executing? 

General Smiru. Senator, they are self-executing except in the matter of claims. 

Senator GeorGE. With respect to claims, does there have to be implementing 
legislation? 

General Smiru. That has to be implemented by certain legislation which has 
been prepared, I believe, and which is in the hands of the Senate. 

Senator GeorGe. Thank you very much. 


Mr. DvVat. Second, the bill before this subcommittee is designed to 
implement not only the NATO Status of Forces Treaty but also certain 
other international agreements patterned on the NATO Status of 
Forces Treaty, to which I shall refer later. 

I might also state it is open ended to the extent that if further agree- 
ments are entered into in the future this bill would implement them 
also. 

I should now like to describe the claims provisions of the NATO 
Status of Forces Treaty, which is certainly the most important agree- 
ment here involved and which is also the “parent” or “grandfather’’ 
agreement from which the claims provisions of the others are derived. 

The claims provisions of the treaty, set forth in article VIII, deal 
almost entirely with tort claims and not with contract claims. They 
may be summarized as follows: 

| would like to ask that article VIII of the treaty be inserted in the 
record. 

Mr. Merrow. Without objection, it will be inserted. 

(The material referred to is as follows:) 


[Extract from agreement signed June 19, 1951] 
ArticLe VIII 


1. Each Contracting Party waives all its claims against any other Contracting 
Party for damage to any property owned by it and used by its land, sea or air 
armed services, if such damage 

(i) Was caused by a member or an employee of the armed services of the 
other Contracting Party in the execution of his duties in connexion with the 
operation of the North Atlantic Treaty; or 

(ii) arose from the use of any vehicle, vessel or aircraft owned by the other 
Contracting Party and used by its armed services, provided either that the 
vehicle, vessel or aircraft causing the damage was being used in connexion 
with the operation of the North Atlantic Treaty, or that the damage was 
caused to property being so used. 

Claims for maritime salvage by one Contracting Party against any other Con- 
tracting Party shall be waived, provided that the vessel or cargo salvd was owned 
by a Contracting Party and being used by its armed services in connexion with 
the operation of the North Atlantic Treaty. 

2.— (a) In the case of damage caused or arising as stated in paragraph 1 to 
other property owned by a Contracting Party and located in its territory, the 
issue of the liability of any other Contracting Party shall be determined and the 
amount of damage shall be assessed, unless the Contracting Parties concerned 
agree otherwise, by a sole arbitrator selected in accordance with sub-paragraph 
(6) of this paragraph. The arbitrator shall also decide any counter-claims arising 
out of the same incident. 

(6) The arbitrator referred to in sub-paragraph (a) above shall be selected by 
agreement between the Contracting Parties concerned from amongst the nationals 
of the receiving State who hold or have held high judicial office. If the Contract- 
ing Parties concerned are unable, within two months, to agree upon the arbitrator, 
either may request the Chairman of the North Atlantic Council Deputies to select 
a person with the aforesaid qualifications, 

(c) Any decision taken by the arbitrator shall be binding and conclusive upon 
the Contracting Parties 
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(d) The amount of any compensation awarded by the arbitrator shall be 
distributed in accordance with the provisions of paragraph 5 (e) (i), (ii) and (iii) 
of this Article. 

(e) The compensation of the arbitrator shall be fixed by agreement between 
the Contracting Parties concerned and shall, together with the necessary expenses 
incidental to the performance of his duties, be defrayed in equal proportions by 
them. 

(f) Nevertheless, each Contracting Party waives its claim in any such case 
where the damage is less than: 


Belgium: B.fr. 70,000. Luxembourg: L.fr. 70,000. 
Cenada: $1,460 Netherlands: Fl. 5,320 
Denmark: Kr. 9,670 Norwav: Kr. 10,000 
Frenee: F.fr. 490,000 Portugal: Es. 40,250 
Iceland: Kr. 22,800. United Kingdom: £500 
Italy: Li. 850,000. United States: $1,400 


Any other Contracting Party whose property has been damaged in the same 
incident shall also waive its claim up to the above amovnt. In the case of con- 
siderable variation in the rates of exchange between these currencies the Contract- 
ing Parties shall agree on the appropriate adjustments of these amounts. 

3. For the purposes of paragraphs 1 and 2 of this Article the expression ‘‘owned 
by a Contracting Party” in the case of a vessel includes a vessel on bare boat 
charter to that Contracting Party or requisitioned by it on bare boat terms or 
seized by it in prize (except to the extent that the risk of loss or liability is borne 
by some person other than such Contracting Party). 

4. Each Contracting Party waives all its claims against any other Contracting 
Party for injury or death suffered by any member of its armed services while such 
member was engaged in the performance of his official duties. 

5. Claims (other than contractual claims and those to which paragraphs 6 or 7 
of this Article apply) arising out of acts or omissions of members of a force or 
civilian component done in the performance of official duty, or out of any other 
act, omission ore occurrence for which a force or civilian component is legally 
responsible, and causing damage in the territory of the receiving State to third 
parties, other than any of the Contracting Parties, shall be dealt with by the 
receiving State in accordance with the following provisions: 

(a) Claims shall be filed, considered and settled or adjudicated in accord- 
ance with the laws and regulations of the receiving State with respect to 
claims arising from the activities of its own armed forces. 

b) The receiving State may settle any such claims, and payment of the 
amount agreed upon or determined by adjudication shall be made by the 
receiving State in its currency. 

c) Such payment, whether made pursuant to a settlement or to adjudica- 
tion of the case by a competent tribunal of the receiving State, or the final 
adjudication by such a tribunal denying payment, shall be binding and 
conclusive upon the Contracting Parties. 

(d) Every claim paid by the receiving State shall be communicated to the 
sending States concerned together with full particulars and a proposed dis- 
tribution in conformity with sub-paragraphs (e) (i), (ii) and (iii) below. In 
default of a reply within two months, the proposed distribution shall be 
regarded as accepted. 

(e) The cost incurred in satisfying claims pursuant to the preceding sub- 
paragraphs and paragraph 2 of this Article shall be distributed between the 
Contracting Parties, as follows: 

i) Where one sending State alone is responsible, the amount awarded 
or adjudged shall be distributed in the proportion of 25 per cent. charge- 
able to the receiving State and 75 percent. chargeable to the sending 
State. 

(ii) Where more than one State is responsible for the damage, the 
amount awarded or adjudged shall be distributed equally among them: 
however, if the receiving State is not one of the States responsible, its 
contribution shall be half that of each of the sending States. 

(iii) Where the damage was caused by the armed services of the Con- 
tracting Parties and it is not possible to attribute it specifically to one 
or more of those armed services, the amount awarded or adjudged shall 
be distributed equally among the Contracting Parties concerned: how- 
ever, if the receiving State is not one of the States by whose armed 
services the damage was caused, its contribution shall be half that of 
each of the sending States concerned. 


44926—54——2 
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(iv) Every half-year, a statement of the sums paid by the receiving 
State in the course of the half-yearly period in respect of every case 
regarding which the proposed distribution on a percentage basis has 
been accepted, shall be sent to the sending States concerned, together 
with a request for reimbursement. Such reimbursement shall be made 
within the shortest possible time, in the currency of the receiving State. 

(f) In cases where the application of the provisions of subparagraphs (6) 
and (e) of this paragraph would cause a Contracting Party serious hardship, 
it may request the North Atlantic Council to arrange a settlement of a 
different nature. 

(gq) A member of a force or civilian component shall not be subject to any 
proceedings for the enforcement of any judgment given against him in the 
receiving State in a matter arising from the performance of his official duties. 

(h) Except in. so far as sub-paragraph (e) of this paragraph applies to 
claims covered by paragraph 2 of this Article, the provisions of this paragraph 
shall not apply to any claim arising out of or in connection with the navigation 
or operation of a ship or the loading, carriage, or discharge of a cargo, other 
than claims for death or personal injury to which paragraph 4 of this Article 
does not apply. 

6. Claims against members of a force or civilian component arising out of 
tortious acts or omissions in the receiving State not done in the performance of 
official duty shall be dealt with in the following manner: 

(a2) The authorities of the receiving State shall consider the claim and 
assess compensation to the claimant in a fair and just manner, taking into 
account all the circumstances of the case, including the conduct of the 
injured person, and shall prepare a report on the matter. 

(b) The report shall be delivered to the authorities of the sending State, 
who shall then decide without delay whether they will offer an ex gratia pay- 
ment, and if so, of what amount 

(c) If an offer of ex gratia payment is made, and accepted by the claimant 
in full satisfaction of his claim, the authorities of the sending State shall 
make the payment themselves and inform the authorities of the receiving 
State of their decision and of the sum paid. 

(d) Nothing in this paragraph shall affect the jurisdiction of the courts of 
the receiving State to entertain an action against a member of a force or of 
a civilian component unless and until there has been payment in full satis- 
faction of the claim. 

7. Claims arising out of the unauthorised use of any vehicle of the armed services 
of a sending State shall be dealt with in accordance with paragraph 6 of this Article, 
except in so far as the force or civilian component is legally responsible. 

8. If a dispute arises as to whether a tortious act or omission of a member of a 
force or civilian component was done in the performance of official duty or as to 
whether the use of any vehicle of the armed services of a sending State was unau- 
thorised, the question shall be submitted to an arbitrator appointed in accordance 
with paragraph 2 (6) of this Article, whose decision on this point shall be final 
and conclusive. 

9. The sending State shall not claim immunity from the jurisdiction of the 
courts of the receiving State for members of a force or civilian component in 
respect of the civil jurisdiction of the courts of the receiving State except to the 
extent provided in paragraph 5 (qg) of this Article. 

10. The authorities of the sending State and of the receiving State shall co- 
operate in the procurement of evidence for a fair hearing and disposal of claims 
in regard to which the Contracting Parties are concerned. 


Mr. DuVat. In general, tort claims between states which are 
parties to the treaty are either. waived altogether or submitted to 
arbitration. Arbitral awards are paid by the states concerned in 
accordance with a specified formula. 

Mr. Merrow. This legislation has nothing to do with tort claims 
between states? 

Mr. DuVat. It does to this extent, that if a claim was between 
France and, let us say, the United States, and it is decided that an 
award should be made in which the United States was involved, it 
would be apportioned between the United States and, say, France, if 
that was the other country; and the United States under this legisla- 
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tion would reimburse France to the extent of its share. So it does 
apply to tort claims between states. 

Mr. Merrow. And it is necessary to implement this as well as the 
other parts? 

Mr. DuVat. Yes, sir. 

Tort claims of private parties for damages arising from line-of-duty 
acts of the military of a sending or visiting state are treated as if the 
acts which gave rise to the claims had been committed by the mili- 
tary of the receiving or host state. The receiving state disposes of 
such claims pursuant to its laws and regulations, and is reimbursed 
by the sending state in accordance with a specified formula. 

I will give you some examples of how that works in a moment. 

Mr. Merrow. The formula is already specified in the treat 

Mr. DuVau. The formula is specified in the treaty as 75 perce snt on 
the part of the sending state and 25 percent on the part of the receiving 
state. 

Tort claims of private parties arising from non-line-of-duty acts of 
the military of a sending state are handled through the courts of the 
receiving state, and in effect are treated as private suits by the claim- 
ants against the military personnel involved. However, the sending 
state may at its option offer a voluntary payment to the claimant in 
satisfaction of such a claim. 

This bill, however, has nothing to do with this non-line-of-duty 
claim. 

Mr. Merrow. Just the two categories and not the third? 

Mr. DuVatu. That is right. I might say that the third category 
continues to be covered by the Foreign Claims Act under which, even 
though one of our soldiers injures somebody in a non-line-of-duty 
action, the Foreign Claims Act provides that payment shall be made 
by us to disc harge the claim of the third party against our soldier, the 
purpose of that bei ‘ing to create good foreign relations with that c ountry 
involved. 

Of these three broad categories of claims the most important is 
the second, relating to tort claims of private parties for damages 
arising out of line-of-duty acts of visiting military. I should like to 
discuss this second category of claims in more detail. 

As I have stated, article VIII of the Status of Forces Treaty pro- 
vides in effect that claims of private parties which arise out of line- 
of-duty acts of visiting military personnel shall be handled by the 
receiving state as if the claims had arisen out of the activities of its 
own military. 

In other words, if a United States soldier in line of duty in France 
injures a civilian, for the purposes of the provision of the treaty, it is 
considered as if that injury had been caused by the French military 
in line of duty. 

Article VIII further provides that the receiving state is entitled to 
reimbursement from the sending state to the extent of 75 percent 
of the cost incurred in settling or satisfying sucb claims, and that if 
more than one state is responsible, the burden will be prorated. 

Mr. Merrow. Whatever the settlement is we pay 75 percent and, 
as the term reciprocity implies, if it happens in this country they pay 
75 percent? 

Mr. DuVat. Yes. 

Mr. Merrow. That is the formula under the treaty? 
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Mr. DuVat. Yes. 

Mr. Merrow. But this legislation is necessary to provide the 
funds to take care of that? 

Mr. DuVau. The authorization so we can ask for appropriations 
to carry that out. 

I should like to give you an example of how these provisions work. 
If an American soldier driving a jeep in Paris in line of duty hits and 
injures a Frenchman, the injured party is entitled to file a claim in 
accordance with the same laws and procedures which would apply if 
the driver had been a French soldier rather than an American. ‘The 
claim is then adjudicated or settled administratively in accordance 
with French law; France pays the award, if any, -and subsequently 
submits to the United States a request for reimbursement of 75 per- 
cent of the award. Such requests for reimbursement are submitted 
semiannually by the receiving countries, together with accounts of 
the costs incurred in settling or satisfying all such claims. 

Mr. Merrow. Are any of those requests in at the present? 

Mr. DuVau. We haven’t as yet gotten the claims in from the 
NATO countries. The treaty has been in effect since last August. 
They should have filed in February. We will probably get them 
sometime this summer. 

Mr. Merrow. Once it is in operation are there any particular 
months set for the filing of claims? 

Mr. DuVa.. It is every 6 months. 

Mr. Merrow. Is the month designated anywhere? 

Mr. DuVau. You would start off from the date the treaty became 
effective; is that right? 


STATEMENT OF LT. COL. CARLISLE TAYLOR, OFFICE OF THE 
JUDGE ADVOCATE GENERAL OF THE ARMY 


Colonel Taytor. Yes; the first four all have the same date, but the 
countries that have ratified subsequently would present their bills 6 
months after they have deposited their ratification. 

Mr. Merrow. So you have a continuing presentation throughout 
the vear? 

Mr. DuVau. That would be right. 

May I briefly give another example, the other side of the coin, as it 
were. A French soldier stationed in this country is driving a jeep in 
Alexandria, Va., in connection with his official duties. He hits and 
injures a resident of Alexandria. The latter, by virtue of the treaty, 
is entitled to bring an action against the United States just as though 
an American soldier had been the driver. The award or settlement, 
if any, will be paid by the United States but, subsequently, the United 
States will be entitled to reimbursement from France to the extent of 
75 percent of the costs incurred. I should like to point out that prior 
to the effective date of the NATO Status of Forces Treaty, the injured 
resident of Alexandria had no such right to proceed against the United 
States. His recourse was to bring a civil suit against the French 
soldier, who might well be judgment- proof, or to proceed through 
diplomatic channels, a time-consuming and rather uncertain remedy. 

Mr. Merrow. He can bring this against the United States? 

Mr. DuVau. That is right. 











PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 9 


Mr. Merrow. Is that the way it works in the other countries, that 
they bring it against the country? 

Mr. DuVat. That is right. 

Mr. Merrow. I think you stated this but I want to get it clearly 
inmyvy mind. The NATO Status of Forces Treaty applies only to the 
NATO countries; does it not? 

Mr. DuVau. That is right. 

Mr. Merrow. How many have ratified? You mentioned that a 
minute ago. 

Mr. DcuVau. To date we have seven ratifications. 


STATEMENT OF MONROE LEIGH, DEPUTY ASSISTANT GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Mr. Letenu. I think Turkey has ratified. It has not yet deposited, 
so the agreement is not actually in effect as between the first depositors 
and Turkey. 

Mr. DuVau. Under the treaty there is the formality of depositing 
an instrument of ratification with the United States. That has not 
been accomplished, but Turkey otherwise has ratified. 

[ should like now to discuss certain of the policy considerations 
which led the United States to agree to the claims provisions contained 
in article VILL of the NATO Status of Forces Treaty. 

In this connection, it has for some time been the policy of the United 
States to pay claims arising out of line-of-duty acts of service personnel 
in the United States. Suits based on such acts may be brought against 
the United States under the Federal Tort Claims Act of 1946. Simi- 
larly, the Foreign Claims Act of 1942 provides for the establishment of 
foreign claims commissions to settle administratively claims arising 
from the acts of service personnel in overseas areas. 

The Foreign Claims Act is now the only procedure under which 
such claims are handled. This will develop a new procedure which 
will take a portion of the claims procedure out of the Foreign Claims 
Act scope and handle it this way. The Foreign Claims Act, however, 
will continue in existence and non-line-of-duty claims will be handled 
under that act and not under this bill. 

In the light of these statutes, it seems evident that the claims pro- 
visions of the NATO Status of Forces Treaty should not be considered 
a change in basic United States policy. 

Mr. Merrow. Not a change in basic policy but a change in pro- 
cedure? 

Mr. DuVat. A change in procedure and technique. We feel it is 
for the better. We feel they are worthwhile changes. 

The treaty provisions do embody several interesting changes in the 
techniques of settling claims. The principal changes are these: 
First, the host government takes the place of the United States in 
processing the claim. Second, the host government shares the cost 
of the settlement with the United States. The purpose of course, 
of this is to discourage extravagant claims. 

The proposal that foreign c¢ laims be settled by or prosecuted against 
a host government under the laws and procedures of the host state 
had its origins in our experiences just after World War II. The 
method was at that time employed with success by the United States 











10 PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 


and some of its allies. This experience indicated that permitting 
foreign claimants to press their claims under laws and before tribunals 
with which the »y were familiar was not only conducive to goodwill, 
but also had the definite advantages of enabling the sending state to 
preserve its immunity from the jurisdic tion of foreign tribunals. 

Mr. Merrow. This method that you are suggesting here was 
employed then, as you said, at the end of World War II? 

Mr. DuVat. Yes; during the occupation period. 

Mr. Merrow. But then it came to an end; is that it? 

Mr. DuVau. That is right. Can you speak to that? 

Colonel Taytor. Yes. That was primarily based on the Blum- 
Byrnes agreement with France in 1946 and on the Silvercruys— 
Byrnes agreement with Belgium covering a similar period. At the 
close of hostilities with Germany, and both of these countries to which 
our troops had gone, there was a vast backlog of claims. They sat 
down and mutually egreed between the diplomatic represenatatives 
of the two countries concerned and, as a charge to reverse lend-lease, 
the Belgian Government, for example, agreed to hold us free of all 
claims of Belgians in Belgium against the United States for noncombat 
damage occasioned them by our troops. Likewise in France, sub- 
stitutmg “Frenchmen” for ‘Belgians.’’ 

Accordingly, that wiped out that vast backlog without the utiliza- 
tion of American people. It was, as I said before, a charge to reverse 
lend-lease and was productive, of course, of better good will on the 
part of those people, because if a claim were denied by their own 
government nobody could run around yelling that the Americans had 
done them wrong, so to speak. 

That worked very successfully, but we could only use the sum of 
money that was present for reversed lend-lease to cover claims that 
had arisen as of that time. Any claims that arose since then naturally 
would not be within the scope of that agreement or either of the two 
agreements. 

Mr. DuVau. During the negotiations of the NATO Status of 
Forces Treaty claims provisions, major difficulty was encountered in 
obtaining agreement on the distribution of the financial burden of 
paying claims arising in connection with the collective defense arrange- 
ments. The formula eventually adopted, involving a 75 percent—25 
percent apportionment between sending and receiving states, repre- 
sented a compromise between those who felt that sending states 
should bear all or almost all of the financial burden and those who felt 
that receiving states must be deterred from making extravagant wwards 
to claimants. 

In this connection it is relevant to observe that, within the United 
States, the Federal Government, if liable on a claim arising out of 
line-of-duty activities of members of the Armed Forces, must respond 
for the full amount of damages assessed against it. In comparison, 
the United States will, in its military activities overseas, bear only 75 
percent of the claims burden which it would normally incur as a result 
of similar activities on United States soil. 

We hope there will be some saving in money in this procedure. 

1 would like to talk a little bit about other ternational treaties 
that this bill is proposed to implement. 

The United States is committed to claims arrangements similar to 
those under the NATO Status of Forces Treaty in article 6 of a re- 
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lated NATO agreement entitled ‘‘A Protocol on the Status of Inter- 
national Military Headquarters Set-Up Pursuant to the North Atlan- 
tic Treaty.’’ The Senate gave its advice and consent to ratification of 
this protocol on July 15, 1953. It will come into effect on April 
10, 1954. 

(Articles 4 and 6 of the protocol read as follows:) 


[Extract from agreement signed August 28, 1952] 
ARTICLE 4 


The rights and obligations which the Agreement gives to or imposes upon the 
sending State or its authorities in repect of its forces or their civilian components 
or dependents shall, in respect of an Allied Headquarters and its personnel and 
their dependents to whom the Agreement applies in accordance with Article 2 
of the present Protocol, be. vested in or attach to the appropriate Supreme Head- 
quarters and the authorities responsible under it, except that 

(a) the right which is given by Article VII of the Agreement to the military 
authorities of the sending State to exercise criminal and disciplinary juris- 
diction shall be vested in the military authorities of the State, if any, to 
whose military law the person concerned is subject; 

(b) the obligations imposed upon the sending State or its authorities by 
Article II, paragraph 4 of Article III, paragraphs 5 (a) and 6 (a) of Article 
VIT, paragraphs 9 and 10 of Article VIII, and Article XIII, of the Agreement, 
shall attach both to the Allied Headquarters and to any State whose armed 
service, or any member or employee of whose armed service, or the dependent 
of such member or employee, is concerned; 

(c) for the purposes of paragraphs 2 (2) and 5 of Article III, and Article 
XIV, of the Agreement, the sending State shall be, in the case of members 
of a force and their dependents, the State to whose armed service the member 
belongs, or, in the case of members of a civilian component and their de- 
pendents, the State, if any, by whose armed service the member is employed; 

(d) the obligations imposed on the sending State by virtue of paragraphs 
6 and 7 of Article VIII of the Agreement shall attach to the State to whose 
armed service the person belongs whose act or omission has given rise to the 
claim or, in the case of a member of a civilian component, to the State by 
whose armed service he is employed or, if there is no such State, to the Allied 
Headquarters of which the person concerned is a member. 

Both the State, if any, to which obligations attach under this paragraph 
and the Allied Headquarters concerned shall have the rights of the sending 
State in connection with the appointment of an arbitrator under paragraph 8 
of Article VIII. 

ARTICLE 6 


1. The obligations to waive claims imposed on the Contracting Parties by 
Article VIII of the Agreement shall attach both to the Allied Headquarters and 
to any Party to this Protocol concerned. 

2. For the purposes of paragraphs | and 2 of Article VIII of the Agreement, 

(a) property owned by an Allied Headquarters or by a Party to this 
Protocol and used by an Allied Headquarters shall be deemed to be property 
owned by a Contracting Party and used by its armed services; 

(b) damage caused by a member of a force or civilian component as defined 
in paragraph 1 of Article 3 of this Protocol or by any other employee of an 
Allied Headquarters shall be deemed to be damage caused by a member or 
employee of the armed services of a Contracting Party; 

(c) the definition of the expression “owned by a Contracting Party” in 
paragraph 3 of Article VIII shall apply in respect of an Allied Headquarters. 

3. The claims to which paragraph 5 of Article VIII of the Agreement applies 
shall include claims (other than contractual claims and claims to which para- 
graphs 6 or 7 of that Article apply) arising out of acts or omissions of any em- 
ployees of an Allied Headquarters, or out of any other act, omission or occurrence 
for which an Allied Headquarters is legally responsible, and causing damage in 
the territory of a receiving State to third parties, other than any of the Parties 
to this Protocol. 
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_ 


Mr. DuVat. The intent of this protocol is to define the way that 
the claims will be handled in the case of NATO headquarters such 
as SHAPE in Paris or SACLANT in Norfolk. 

As you know, the NATO countries assign military personnel to 
these headquarters but they also have their own employees and their 
own property. The claims provision of this protocol is patterned 
very closely on the NATO Status of Forces Treaty claims provisions. 
I might give you an ext imple 

Let us assume that a United States officer is driving the jeep 
line of duty for SHAPE. He hits a Frenchman and hurts him. The 
Frenchman sues France as before. In that case you take the military 
headqu: irters out of consideration entirely and the United States pays 


75 and France 25. 

However, in the case of an employee of SHAPE who is in the same 
situation, an employee of SHAPE who hits a Frenchman, the appor- 
tionment is 75 percent payable by SHAPE and 25 percent by France. 

Mr. Merrow. In other words, these headquarters have to pay the 
75 percent instead of the countries? 

Mr. DuVat. That is right; in case of one of their emplovees. They 
are considered, in effect, a sending state. 

Mr. Merrow. How many of these headquarters are involved? 

Mr. DvuVat. Primarily those two. 

(Information subsequently furnished the committee by the Depart- 
ment of Defense indicated that the protocol applied to the following 
commands:) 


1. Supreme Headquarters, Allied Powers, Europe (SHAPE), and the following 
Allied Headquarters immediately subordinate to SHAPE 

(a) Headquarters, Allied Forces, Northern Europe, Oslo, Norway. 

(b) Headquarters, Allied Land Forces, Central Europe, Fontainebleu, 
France. 

c) Headquarters, Allied Air Forces, Central Europe, Fontainebleu, 
France. 

(d) Headquarters, Allied Forces, Southern Europe, Naples, Italy. 

e) Headquarters, flag officer, Central Europe, Fontainebleu, France. 

(f) Headquarters, commander in chief, Mediterranean, Malta. 

2. Supreme Allied Command, Atlantic (SACLANT), and the following Allied 
Headquarters immediately subordinate to SACLANT: 

(a) Headquarters, commander in chief, Eastern Atlantic Area, Ports- 
mouth, England. 

b) Headquarters, Air commander in chief, Eastern Atlantic Area, North 
wood, England. 

(c) Headquarters, commander in chief, Western Atlantic Area, Norfolk, 
Va. (uses same facilities as SACLANT). 

3. Channel Committee (CHANCOM) and the following Allied Headquarters 
immediately subordinate to the Channel Committee: 

(a) Headquarters, Allied commander in chief, Channel and Southern and 
North Sea, Portsmouth, England. 

(6) Headquarters, Allied Maritime Air commander in chief, Channel and 
Southern North Sea, Northwood, England. 

The protocol applies automatically to international headquarters which are 
described either as “Supreme’’ or as “Allied”? under the definitions given in 
article 1 of the protocol. However, article 14 of the protocol provides that it 
may be further applied by the decision of the North Atlantic Council to any 
international headquarters or organization which is established pursuant to the 
North Atlantic Treaty. Under this article 14, the North Atlantic Council has 
decided that the protocol should apply to the Headquarters of Allied Land Forces, 
Southeastern Europe, which is located in Ismir and which is immediately sub- 
ordinate to headquarters, Allied Forces, Southern Europe. 


Mr. DuVat. In addition, there is a third international agreement, 
the Administrative Agreement with Japan, which contains similar 
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provisions with respect to claims arising out of the activities of the 
United States Armed Forces in that country. This agreement has 
been in effect since 1952, and the Japanese are awaiting the enactment 
of this legislation in order to submit a formal request for reimburse 
ment, now several months overdue 

There is one change there that you might note, that is, it is of cours¢ 
not contemplated that any Japanese military will be stationed in this 
country. So there are no provisions made for the proc ssing by the 
United States of claims arising out of the activities of Japs her lt 
is one sided and only applies, in effect, to assist where a United States 
soldier in line of duty runs down a Japanese. The Jap sues his 
government under their procedures, and the formula is the same; 
we pay 75 percent and they pay 25 percent. 

Could I ask there be inserted the claims provision, article 18, of 
the Administrative Agreement with Japan; and an exchange of notes 
relating to the latter? 

Mr. Merrow. Without objection, it is so ordered 

(Art. 18 of the Administrative Agreement with Japan is as follows:) 


! 
i 


{Extract from agreement signed February 28 


ArvicLe XVIII 


1. | h part \ wll its elai against t ther part oO or death 
sulTere Japan b t iecmnber of its armed forces. o1 ] 
er ee, while such ember or emplo ‘ I e of 
his official duties in ses where suc inj ( | ’ em! er 
ot fo or a ‘IV 1ALl h ) 4 De 
perfol e ot his of 1 duti 

oF h party waives al ; claims against th t ge 
} { } i if i ( ro 
1 yrees ) i el ! \ 

Ti | 

a rt : { tu risi i oro ol er 
ol mr ¢ piove ot e Unite Stat ut 1 | i Lor ( ial 
auty or o f iV Oo er a OMISSLO roceu ( | I - Ss 
armed forces legally responsible, arising incident to 1 at i d 
causing muryv, death or yrroperty lamace ! Jan » f third art “ ha be 
dealt with by Japan in accordance ith the following provisior 

1) Claims shall be filed within one vear from the date o1 hich ti 
ari and shall be considered! and led or ad ( or n 
the laws and regulations of Japan wi respect to claims arisit ro 
activities of its own emplovees 

bh) Japan may settle anv such claims, and payment of the amount agreed 


upon or determined by a yj idication shall be made by Japan in ven. 


¢c) Such payment, whether made pursuant to a settlement or to adjudi 





se by a competent tribunal of Jana or the final adjudication 





cation of the 
by such a tr 


d) The cost incurred in satisfying claims pursuant to the preceeding sub 
paragraphs shall be shared on terms to be agreed by the two Governments 


inal denvinzs payment, shall be binding and conclusive 


e) In accordance with procedures to be established, a statement of all 
claims approved or disapproved by Japan pursuant to this paragraph 
together with the findings in each case, and a statement of the sums paid 
by Japan, shall be sent to the United States periodically, with a recuest for 
reimbursement of the share to be paid by the United States Such reim- 


bursement shall be made within the shortest possible time in yen 
4. Each party shall have the primary right, in the execution of the foreg>ing 
paragraphs, to determine whether its personnel were engig*d in the perfo~manee 
of official duty. Such determination shall be made as soon as possible after the 
arising of the claim concerned. When the other party disagrees with the results 
of such determination, that party may bring thé matter before the Joint Com- 
mittee for consultation under the provisions of Article X XVI of this Agreement 
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5. Claims against members of or employees of the United States armed forces 
arising Out of tortious acts or omissions in Japan not done in the performance of 
official duty shall be dealt with in the following manner: 

(a) The Japanese authorities shall consider the claim and assess com- 
pensation to the claimant in a fair and just manner, taking into account 
all the circumstances of the case, including the conduct of the injured 
person, and shall prepare a report on the matter. 

(b) The report shall be delivered to the United States authorities, who 
shall then decide without delay whether they will offer an ex gratia pay- 
ment, and if so, of what amount. 

(c) If an offer of ex gratia payment is made, and accepted by the claimant 
in full satisfaction of his claim, the United States authorities shall make the 
payment themselves and inform the Japanese authorities of their decision 
and of the sum paid. 

d) Nothing in this paragraph shall affect the jurisdiction of the Japanese 
courts to entertain an action against a member or employee of the United 
States armed forces, unless and until there has been payment in full satis- 
faction of the claim. 

6. (a) Members of and civilian employees of the United States armed forces, 
excluding those employees who have only Japanese nationality, shall not be 
subject to suit in Japan with respect to claims specified in paragraph 3, but shall 
be subject to the civil jurisdiction of Japanese courts with respect to all other 
types of cases. 

(b) In case any private movable property, excluding that in use by the United 
States armed forces, which is subject to compulsory execution under Japanese 
law, is within the facilities and areas in use by the United States armed forces, 
the United States authorities shall upon the request of Japanese courts, possess 
and turn over such property to the Japanese authorities. 

(c) The United States authorities shall cooperate with the Japanese authorities 
in making available witnesses and evidence for civil proceedings in Japanese 
tribunals 

7. Disputes arising out of contracts concerning the procurement of materials, 
supplies, equipment, services and labor by or for the United States armed force Ss, 
which are not resolved by the parties to the contract concerned, may be submitted 
to the Joint Committee for conciliation, provided that the provisions of this para- 
graph shall not prejudice any right which the parties to the contract may have to 
file a civil suit 





Exchange of Not« 


The American Ambassador ito the Japanese Minister for Foreign Affairs 


THE FOREIGN SERVICE OF THE UNITED STATES OF AMERICA 


AMERICAN EMBASSY, 
Tokyo, March 23, 1958. 


No. 1779 
EXCELLENCY 

I have the honor to refer to paragraph 3 (d) of Article XVIII of the Adminis- 
trative Agreement under Article III of the Security Treaty between the United 
States of America and Japan. The said paragraph ee that “the cost 
incurred in satisfying claims pursuant to the preceding subparagraphs shall be 
shared on terms to be agreed by the two Governments.” 

In order that the two Governments may reach agreement, as contemplated by 
the said provision, on the sharing of the cost incurred in satisfying claims, I have 
been authorized by the Government of the United States to propose to the 
Government of Japan that the cost incurred in satisfying claims pursuant to para- 
graph 3 of Article XVIII of the said Administrative Agreement shall be shared in 
the proportion of 75 percent chargeable to the United States and 25 percent 
chargeable to Jepan, retroactive to the date on which the Administrative Agree- 
ment entered into force. 

If the proposal made herein is acceptable to the Government of Japan, this 
Nete and Your Excellency’s reply shall be conside red as constituting an agree- 
ment, effective on the date of Your Excellency’s Note in reply, between the 








PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 15 


Government of the United States and the Government of Japan as contemplated 
by paragraph 3 (d) of Article XVIII of the Administrative Agreement. The 
Government of the United States undertakes to seek the legislative action required 
to carry out this agreement. 

Accept, Excellency, the renewed assurances of my highest consideration. 

Ropert Murpuy 
His Excellency 
Katsvuo OKAZAKI, 
Minister for Foreign Affairs, 
Tokyo. 


The Japanese Minister for Foreign Affairs to the American Ambassador 


[Translation] 
Toxyo, March 28, 1953 
MonsrEurR L’ AMBASSADEUR, 

I have the honor to acknowledge the receipt or Your Excellency’s note dated 
March 23, 1953, which reads as follows: 

I have the honor to inform Your Excellency that the Government of Japan 
accepts the above proposal of the Government of the United States and to confirm 
that your note and this reply are considered as constituting an agreement between 
the two Governments effective on this date. 

I avail myself of this occasion to renew to Your Excellency, Monsieur |’ Ambas- 
sadeur, the assurance of my highest consideration 

IKATSUO OKAZAKI 
Minister for Fore ign Affe urs 
His Excellency 
Rospert MurpuHy, 
Ambassador Extraordinar y and P. é nipote niiar 7 
of the United States of America. 


Mr. DuVat. A fourth international agreement, which is designated 
the United Nations Status of Forces Agreement with Japan, was 
signed last month. Under the claims protocol of this agreement the 
United States assumes certain obligations arising from the tortious 
acts of military forces in Japan in line of duty. 

That is not a very important agreement for the purpose of this 
hearing and this bill. It simply covers situations where one of our 
military in line of duty is involved with a member of another United 
Nations nation which has forces in Japan and there is a jointly caused 
injury to the Japanese. In that case there is an apportionment of 
the amount of the award between the United States and whatever 
other country is involved, say Great Britain, for example. 

Could I ask that the entire claims protocol be inserted in the record? 

Mr. Merrow. Without objection it will be inserted. 

(The material referred to is as follows:) 


ProrocoL, oN Cruarims ARISING From Joint Acts OR OMISSIONS OF THE UNITED 
States ARMED FoRCES AND THE UNITED NaTiOoNs Forces IN JAPAN 


The Parties to the Agreement regarding the Status of the United Nations 
Forces in Japan, signed at Tokyo on February 19, 1954, and the Government of 
the United States of America, 

Considering that the United States of America and any sending State or States 
under the said Agreement may be jointly responsible for the causes of injury, 
death or property damage giving rise to certain claims as a result of the acts or 
omissions of their armed forces in Japan, and 

Desiring to define their respective responsibilities in relation to each other and 
to Japan, 

Have agreed as follows: 
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ARTICLE I 


In this Protocol! the term, 
(a) “United Nations Forces Agreement’? means the Agreement regarding 


the 


ar 


| 


\ 


(b 


tatus of the United Nations Forces in Japan, signed at Tokyo on Febru- 


19, 1954. 


‘“‘Administrative Agreement’’ means the Administrative Agreement 


under Article III of the Security Treaty between Janan and the United 





States of America, signed at Tokvo on February 28, 1952. 
c Sending State’? means the United States of America and the sending 
State under the United Nations Forces Agreement 





Member ) he United Nations forces’’ means the members of the 
I 


ted Natior Forces Acres ment 
lembers of the United States armed forces’’ means the members of 


nited Sta forces under the Administrative Agreement 
Party to ‘ol’? means the Government of Japan, the Govern- 





of America, and each of the other Governments 
med this Protocol and are Parties to the United Nations 


‘hird parties’’ means “third parties’? under both the United Nations 


j 
‘es Agreement and tl Administrative Agreement 


ARTICLE II 














Claims, other than contractual, arising out of acts or omissions of both members 
yr emp ‘'s of the United States armed forces and members or employees of the 
Nations forces don n the performance of their official duties, or out of 
al r act, omisslo r currence for which both the United States armed 
yr and the United Natio forces are legally responsible, arising incident to 
mn-combat activities and causing injury, death or property damage in Japan to 
part shall b lealt wit y Japan in accordance with the following 
io 
Claims shall be filed within one vear from the date on which they arise, 
1 shall be considered a . ed or adjudicated in accordance with the laws 
ind regulat s of Jap th respect to claims arising from the activities of 
ts ( l np! ( 
b) Japan may settle any such claims, and pavment of the amount agreed 
upon or determined by adjudication shall be made by Japan in ven. 
ce) Such payme } er made nt to a settle ‘nt or to adjudic 
he case ( 1 t tribu pa r the al adjudication bv 
ul der ’ it, shall be binding and conclusive 
a The cos i? rred in sa ving clain pursua to tl ' preceding sub- 
paragraphs shall be shared by the Parties to this Protocol as follows: 
Where 1 e than one sending State, including the United States of 
America, is jointly responsible, the amount agreed upon or adjudged 
shall be shared in such proportion that the shares of the sending States 
neerned shall be equal among themselves and the share of Japan shall 
e ¢ ! ‘that of one of such sending States 
ii) Where it is not possible to attribute responsibility for the cause of 
the injurv, death or property damage specifically to any of the United 
States armed forces and the United Nations forces, all of the sending 
States concerned shall be regarded as responsible for the cause of such 
njury, death or property damage and the provisions of item (i) above 
shall apply thereto 
e) In accordance with procedures to be established, a statement of all 
claims approved or disapproved by Japan pursuant to this Article, the findings 


1 each case, and a statement of the sums paid by Japan, shall be sent period- 


cally to the sending States concerned, together with a request for reimburse- 


ment of the share to be 1 
shall be made in ven withi 


aid by each sending State. Such reimbursement 
n the shortest possible period of time. 





ARTICLE III 


Kach Party to this Protocol shall have the primary right, in the execution of 
the provisions of Article II, to determine whether its personnel were engaged in 
the performance of official duty Such determination shall be made as soon as 


Dossil 


kk 


after the arising of the claim concerned. When any other Party con- 


cerned disagrees with the results of such determination, that Party may raise the 


matte 


r f. 


r consultation 
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ARTICLE IV 


Claims that come under the terms of this Protocol shall be dealt with in ac- 
cordance with the provisions of this Protocol and not under the terms of para 
graphs 3 and 4 of Article XVIII of the Administrative Agreement or paragraphs 
3 and 4 of Article XVIII of the United Nations Fy 


rces Agreement 


ARTICLE V 


1. When the Government of Japan and the Government of the United States 
of America sign and accept this Protocol and the United N; ns Forces Agreement 
enters into force for any other Government or Governments signatory to this 
Protocol, this Protoe hall enter into force for all such Governments. There- 
after it shall enter into force for each other Government signatory to this Protocol 
when the United Nati Forces Agre t enters into force for such Government 

2. The acceptance of this Protocol shall be made by depositing an instrument 
of acceptance with the Government of Japan The Government of Japan shall 
notify each Government which is a Party to this Protocol, of the date of each 
signature and of the date of deposit of each instrument of acceptance 


ARTICLE VI 


1. The provisions of Articles I] and ITI shall be operative retroactively to April 
28, 1952 for the Government of Japan, for the Government of the United States 


of America and for each other Party to this Protocol which, on or within six 
months after the date of first signature of the United Nations Forces Agreement, 
signs, or having signed ‘“‘subject to acceptance” accepts, or accedes to, that 
Agreement. 


2. In cases where the provisions of Article II apply, by virtue of the preceding 


paragraph, to claims which may have arisen before the entry into force of this 
Protocol with respect to Japan and the sending States concerned, such claims 
shall be filed within one year from the date of the entry into force of this Protocol 
between Japan and the said sending States, irrespective of the provisions of 
Article IT, (a). 

ARTICLE VII 


This Protocol shall be open for signature by the Government of any State which 
signs or accedes to the United Nations Forces Agreement. 

In witness whereof the undersigned, being duly authorized by their respective 
Governments for the purpose, have signed this Protocol. 

Done at Tokyo this nineteenth day of February, 1954 in the Japanese and 
English languages, both texts being equally authoritative, in a single original 
which shall be deposited in the archives of the Government of Japan. The Gov- 
ernment of Japan shall transmit certified copies thereof to all the signatory Gov 
ernments. 


Mr. DuVat. The United States also has an agreement with Ice- 
land which is patterned after article VIII of the NATO Status of 
Forces Treaty. The only difference with Iceland is that it is 85 and 
15 percent. I think the practical reason there is that Iceland is not 
a wealthy country and they simply reduced the formula. Iceland is 
extremely important to our forces, of course. 

(The material referred to is as follows: 


{Extract from agreement signed May 8, 1951] 
ARTICLE 12 


1. (a) The United States waives all claims against the Government of Iceland 
for damage to any property owned by it and used by the United States forces and 
for injury to or death of members of the United States forces caused by an em- 
ployee of the Government of Iceland. 

(b) The Government of Iceland waives all claims against the United States for 
damage to property owned by it in any of the agreed areas and will make com- 
pensation and waive all claims against the United States for injury or death of 
an employee of the Government of Iceland occurring in such area while such em- 
ployee is therein by reason of his duties, as determined by representatives of the 
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United States and Iceland to be appointed by each, when such damage, injury 
or death is caused by a member of the United States forces. The Government 
of Iceland also waives all claims for damage to any property owned by it and for 
injury to or death of an employee of the Government of Iceland occurring outside 
any of the agreed areas caused by a member of the United States forces when it 
is determined by representatives of the United States and Iceland, to be appointed 
by each, that such property or employee was, at the time of said damage, injury 
or death, being utilized or employed in any respect with carrying out the provisions 
of this Agreement. 

(ec) The United States and Iceland waive all their claims against each other for 
damage to a vessel owned by the United States or Iceland while such vessel is 
being used in connection with the operation of this Agreement, wherever such 
damage shall occur, and whether it is caused by a member of the United States 
forces or by an employee of the Government of Iceland. Claims for maritime 
salvage by the United States or Iceland shall be waived, provided that the vessel 
or cargo salvaged was owned by the United States or Iceland as the case may 
be, in connection with the operation of this Agreement. 

(d) For the purpose of this paragraph the expressions ‘‘owned by the United 
States,’ “owned by Iceland” or ‘‘owned by the United States or Iceland” include 
a vessel on bare boat charter to the United States or Iceland, as the case may be 
or requisitioned by either government on bare boat terms or otherwise in the 
possession of the United States or Iceland (except to the extent that the risk of 
loss or liability is borne by some person other than the United States or Iceland 
or its insurer). 

2. Claims (other than contractual claims) arising out of acts done by members 
of the United States forces and causing damage to, or loss or destruction of, the 
property of persons or bodies in Iceland or the injury or death of individuals 
therein except as provided in the preceding paragraph, shall be settled by Iceland 
in accordance with the following provisions: 

(a) Claims shall be filed, considered and settled or adjudicated in accordance 
with the laws and regulations of Iceland with respect to claims arising from acts 
of its own employees. 

(b) Iceland may settle any such claims, and payment of the amount agreed 
upon or determined by adjudication shall be made by Iceland in its currency. 

(c) Such payment, or the final adjudication of the competent tribunals of 
Iceland denying payment, shall be binding and conclusive upon the United States 
and Iceland. 

(d) Every claim paid by Iceland shall be communicated to the United States 
military authorities together with full particulars. 

(e) The cost incurred in satisfying claims pursuant to the preceding sub- 
paragraphs shall be distributed between the United States and Iceland as follows: 

(1) Where the United States alone is responsible, the amount awarded or 
adjudged shall be distributed in the proportion of 15% chargeable to Iceland 
and 85% chargeable to the United States. 

(2) Where members of the United States forces and nationals of Iceland 
contribute to the damage, the amount awarded or adjudged shall be dis- 
tributed equally between the United States and Iceland. 

(3) Every half-year, a statement of the sums paid by Iceland in the course 
of the half-yearly period in respect of every case shall be sent to the United 
States together with a request for reimbursement. Such reimbursement 
shall be made within the shortest possible time, in the currency of Iceland. 

(f) A member of the United States forces shall not be subject to any suit with 
respect to claims arising by reason of an act done which is within the purview of 
this paragraph. 

3. Claims presented by a national of any country at war with the United States 
or by an ally of such enemy country and claims resulting from action by the enemy 
or resulting directly or indirectly from any act by the United States forces engaged 
in combat are not considered to be within the provisions of this Article. 

4. The military authorities of the United States and the appropriate officials 
of Iceland shall cooperate in the procurement of evidence for a fair hearing and 
disposal of claims in regard to which the United States and Iceland are concerned. 

5. The United States undertakes to procure the legislation necessary to imple- 
ment its responsibilities as set forth in this Article. 


Mr. DuVat. There are other agreements under negotiation in 
which the NATO claims formula is expected to be incorporated. 
Since these are presently classified for security reasons, I am not at 
liberty to discuss them except in executive session. 
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I should now like to explain in more detail the provisions of the 
proposed legislation which is before the subcommittee. 

Section 1 of the proposed bill provides authorization for the United 
States Government to fulfill its obligations as a sending state under 
the agreements described, or under future similar agreements. Under 
this section, the Secretary of Defense may, in accordance with inter- 
national agreements, reimburse foreign governments for an agreed 
pro rata share of monetary awards made by such governments, in 
satisfaction or settlement of the claims which arise out of acts or 
omissions of members and employees of the United States Armed 
Forces done in the performance of their official duties. A proviso in 
this section specifically excludes any claims which arise out of acts 
by an enemy of the United States or which result from acts of the 
United States Armed Forces while engaged in combat. 

Section 2 of the proposed bill would enable the United States to 
implement article VIII, paragraph 5, of the NATO Status of Forces 
Agreement, as a receiving state. Under this provision, the claims 
of private persons in this country which arise by reason of official 
duty acts of members and employees of the armed forces of other 
countries stationed in the United States will be satisfied against the 
United States Government. The manner of adjudication or settle- 
ment will be that provided by United States laws and regulations 
which apply to claims arising from activities of United States military 
personnel in this country. Under the proposed bill before this subcom- 
mittee, the damaged party will either bring suit against the United 
States Government in a Federal court as permitted by the Federal 
Tort Claims Act, or seek administrative relief under that act or other 
statutes which deal with claims arising out of activities of military 
personnel of the United States. Regardless of how the claim 1s 
adjudicated or settled, the United States will have the right under the 
Status of Forces Agreement todemand reimbursement of 75 percent of 
the costs incurred in making settlement. 

At this point, I should like to request that an amendment to the 
draft of section 2 be considered. Since the transmittal of this bill 
to Congress, the Department of Defense has become aware of a 
technical ambiguity which can be removed by deletion of the words 
“civilian employees or”’ in line 1, page 3, of H. R. 7819. 

The reason for this is an extremely technical interpretation of the 
act. I don’t think it is worthwhile going into it unless you would like 
me to. It is to clear up an ambiguity, as I say, to make it absolutely 
clear that responsibility for the administrative settlement of claims 
encompassed by this section shall be with the Secretary of Defense or 
his designee and not with the head of any other department or agency. 

Mr. Merrow. Do I understand that the striking out of ‘civilian 
employees” ties it absolutely to the military? 

Mr. DuVat. That is right, sir. I think it is tied that way anyway, 
but there is considered to be some question in the language as to 
whether someone injured here in this country might be absolutely 
tied in negotiating a settlement with the Secretary of State or with 
the head of some other department. 

Mr. Merrow. Strictly civilian employees would be tied to the 
heads of other departments; is that it? 

Mr. DuVat. That is the story. We are striking “civilian em- 
ployees”’ only on line 1 of page 3 and not where it appears on line 18 
of page 2, 
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Mr. Hays. Why is that? 
Mr. DuVat. In line 18 you are talking about—let’s read it 





Whenever the ns of an international agreement to which the United States is 
now or ma fter be a party provide that certain claims against a foreign 
government ng out of acts or omissions in the performance of official duty 
within the territory of the | pod States of civilian employees of the Armed 
Forces, or military personnel, of such foreign government 


In other words, we are trying ya to cover the situation where the 
French jeep is ope ag by a civilian emplovee of the French Govern- 
ment and not a French soldier. He runs down an American citizen. 
We want to be sure in that case the American has recourse by suing 
the United States Government with reimbursement from the French. 

However, when you get down to the end here, you get into a differ- 


1 
ent concept because Vou Say: 


such claims may be prosecuted against the United States or settled by the United 
States under then existing laws and regulations as if acts or omissions Were per- 
formed by civilian employees or military personnel of the United States in the 


performance of official duty 


In other words, you are not talking about the civilian French em- 
plovee. You say you are settling the thing as if the act had been 
performed by either civilian employees or military personnel of the 
United States. We want to say it as if the act had been performed 
only by military personnel of the United States, so as to put this 
right in the hands of the Secretary of Defense. 

Mr. Hays. This deals only with claims by the United States against 
the host country? 

Mr. DuVat. Yes. In this case this country is the host country. 
This refers to situations where a French civilian or a French soldier 
in this country runs down an American. In that case we are the 
host or receiving country and the French are the sending country. 
The suit is against us or settled by the Secretary of Defense, and 
then we turn to the French and say, ‘“Reimburse us for 75 percent.” 
As I say, it is a highly technical point. 

Mr. Merrow. You say on line 16 of page 2: 

Arising out of acts or omissions in the performance of— 


Mr. DuVau. Of a foreign government. 

Mr. Mrrrow. Yes; settled by the United States. 

Mr. DuVau. This just says that such claim by our injured American 
here may be prosecuted against the United States or settled by the 
United States as if such acts and omissions were performed, and we 
want to say, “by military personnel of the United States,” so that our 
American here would have his remedy perfectly clearly pinpointed 
to the Federal Tort Claims Act, as he would if he had been injured here 
by United States military personnel in line of duty. 

It is a very difficult point to explain. My own feeling is there 
wouldn’t be too much difficulty if we left “civilian employees”’ in 
there. But our people want it out. I think it is probably desirable 
to take it out. 

It is contemplated that one of the military departments will be 
designated as agent to process all these claims. 

The Status of Forces Agreement is presently the only agreement. to 
which section 2 of the proposed bill would apply; and the only other 
agreement to which it is contemplated the section will apply is the 
Protocol on International Military Headquarters, which will come 








PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS ?] 


into effect early in April. In this connection, it is not contemplated 
that the number of foreign military personnel stationed in the United 
States will at any time be large. 

Section 3 of the proposed bill is designed to implement paragraphs 
2 and 8 of article VIII of the Status of Forces Agreement and such 
similar provisions as may be included in other international agree- 
ments, where the United States is the host nation. Paragraph 2 of 
article VIII provides for the submission of certain intergovernmental 
claims to arbitration for determination of the whole issue. Paragraph 
8 of article VIII provides for the arbitration of disputes as to whether 
a tortious act or omission of a member of a force or civilian component 
was done in the performance of cfficial duty, or as to whether the use 
of an official vehicle was authorized. 

That would be a key point in many of these cases. Was it in line of 
duty or wasn’t it? The provisions of the NATO Status of Forces 
Treaty provides a single arbiter can be picked to decide that issue 
finally to make it binding on the countries. 

The Secretary ef Defense is authorized to pay the United States 
share of the costs involved in such arbitration. It is not anticipated 
that such disputes will frequently arise. 

Section 4 of the proposed bill provides that the pees mt to 
foreign governments authorized by the bill shall be made by the 
Secretary of Defense, and in effect authorizes that appropriations be 
made to the Department of Defense for that purpose. 

In closing I should like to discuss the important subject of the 
estimated cost of the proposed claims arrangements. Since the 
foreign-claims arrangements envisaged by the proposed bill have no 
precedent, it is difficult to estimate the total cost of reimbursement 
which will be incurred by the United States Government in any given 
period of time. In the absence of reimbursement procedures provided 
by international agreement and authorized by legislation, foreign 
claims would continue to be settled pursuant to the Foreign Claims 
Act. This act limits the amounts authorized to be awarded to foreign 
persons administratively, and yet it has been the common practice, 
authorized by the Foreign Claims Act, to certify to Congress the jus- 
tifiable claims which exceed the jurisdictional limit est: ablished by the 
act, and such claims are paid through appropriations made for the 
purpose, 

It is therefore considered that the cost to the United States Govern- 
ment of the proposed foreign claims procedures will not exceed the 
amounts paid out administratively under the present system plus the 
amounts certified to the Congress. In this connection, I have figures 
which indicate that for calendar year 1953 approximately $666,000 
was paid on claims arising out of activities of service personnel in 
NATO countries 

However, because of the general NATO buildup, and the lag in 
paying claims, the curve of claims expenditures is continuing to rise. 
At this time it is not possible to say definitely what amount would 
be asked of the Appropriation Committees for fiscal 1955 under this 
bill, if authorized, but such amount would have to include past due 
claims, such as the Japanese past due claims, and also past due claims 
of the NATO countries which have ratified. So it would cover claims 
up to the fiscal year 1955, and also an estimate of amounts which we 
would expect to pay out under this procedure in fiscal 1955. 
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Our best judgment would be that the payment of claims under this 
procedure here will run somewhere in the neighborhood of $1 million 
a year. So that the first request for an appropriation made for fiscal 
1955, which would cover overdue claims for prior years and estimated 
claims for fiscal year 1955, would be in the nature, we think, of $2 
million, plus somewhere in the neighborhood of $558,000 for activities 
under the Foreign Claims Act, which, as J pointed out earlier, con- 
tinues to handle non-line-of-duty cases. I think that is the best we 
can do in giving you an estimate. 

Mr. Merrow. I think we are about to have a vote on the floor. 

(Discussion off the record.) 

Mr. Merrow. We stand adjourned until 10:30 o’clock tomorrow 
morning. 

(Whereupon, at 3:30 p. m., the subcommittee adjourned to recon- 
vene at 10:30 a. m., on Friday, March 19, 1954.) 

The following letter from the Department of State was submitted 
for inclusion in the record:) 
DEPARTMENT OF STATE, 
Washington, D. C., March 17, 1954. 
Hon. Roserr B. CHIPEeRFIELD, 
Chairman, Committee on Foreign Affairs, 
House of Representatives. 

My Dear Mr. Currerrietp: The Department of State joins the Defense De- 
partment in supporting H. R. 7819 to implement the claims provisions of the 
NATO Status of Forces Agreement (Article VIII). We believe that the arrange- 
ments agreed to in that treaty for the settlement of claims are in the best interests 
of the United States. The method provided therein was used by the United 
States and some of its allies during World War II with a resultant increase in good 
will toward the United States. That experience also showed that this arrangement 
is to the practical advantage of the United States. 

The treaty provides that tort claims of the local populace against a visiting 
force shall be adjudicated and settled by the host state in accordance with its 
established procedures. This means that such claims will be handled by a host 
state as though they arose from the activities of its own forces. This insures that 
the claims of inhabitants of a host state will be treated by fellow nationals and the 
local courts in the manner and in accordance with the law to which they are ac- 
customed. Initially the host state pays all of the costs involved in settling a claim. 
It is subsequently reimbursed in part on a semiannual basis by the visiting force 
——— for the injury. 

The proposed bill will permit the United States to reimburse foreign govern- 
ments for its agreed pro rata share of a claim settled under the existing treaty and 
other agreements. Experience in World War II showed that compensations 
awarded under this type of procedure were often less than those which had pre- 
viously been made in similar cases by our own Foreign Claims Commissions. 
The expenses of the United States in establishing and maintaining international 
commissions or foreign claims commissions abroad will be reduced. 

The NATO Status of Forces Agreement is currently in effect among Belgium, 
France, Norway, the Netherlands, Canada, and the United States. The first 
accounting period for the purpose of settling claims will end late in February. 
At that time this Government can expect to be called upon to settle its pro rata 
share of claims adjudicated abroad under this new method. This Government 
will be unable to meet these obligations without authorizing legislation. 

In addition to the status of forces, essentially the same arrangements are in- 
cluded in an agreement with Iceland and in the Japanese Administrative Agree- 
ment. The latter agreement, which implements the Security Treaty with Japan, 
was before the Senate for its information at the time the Security Treaty was 
approved. 

The Administrative Agreement between the United States and Japan came into 
force on April 28, 1952. Since that date the Japanese Government has been 
adjudicating claims arising in Japan out of acts or omissions of the United States 
service personnel in the performance of official duty. The agreement provides 
that requests for reimbursement of the United States share (75 percent) of the 
costs of settling such claims shall be submitted by the Japanese Government to 
the United States Government periodically. The Japanese have already re- 
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quested reimbursement in accordance with the provisions of the agreement 
enactment of H. R. 7819 would enable this Government to meet its obligatio: 
Japan. 

Important, too, is the fact that the reciprocal aspects of the claims system 
not operate in this country until the enactment of the proposed legislation 
means that a citizen of the United States suffering damage in this country a 


nD 


able to members of a force or civilian component from another NATO count: 
on duty in this country is presently unable to prosecute his claim and reece 


payment. 
In summary, Mr. Chairman, enactment of the proposed legislation would 


enable the United States to meet its treaty-incurred obligations to foreign gover! 


} 


ments; (2) make this procedure available to United States citizens who may 
claims against NATO countries for acts or omissions in this country; and 
demonstrate again the willingness of the United States to 
operation with our partners in the free world. 

Sincerely yours, 


ove ahead in full 


lave 





TO PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN 
CLAIMS ARISING OUT OF ACTS OR OMISSIONS OF CIVIL- 
IAN EMPLOYEES AND MILITARY PERSONNEL OF THE 
UNITED STATES IN FOREIGN COUNTRIES AND OF CIVIL- 
IAN EMPLOYEES AND MILITARY PERSONNEL OF FOR- 
EIGN COUNTRIES IN THE UNITED STATES 


FRIDAY, MARCH 19, 1954 


House or REPRESENTATIVES, 
ComMITTEE ON ForerGn AFFAIRS, 
SUBCOMMITTEE ON INTERNATIONAL 
ORGANIZATIONS AND MOVEMENTS, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:50 a. m., 
Hon. Chester E. Merrow (chairman of the subcommittee) presiding. 

Mr. Merrow. The subcommittee will be in order. This is a public 
hearing on H. R. 7819, a bill to provide for the orderly settlement of 
certain claims arising out of acts or omissions of civilian employees 
and military personnel of the United States in foreign countries and of 
civilian employees and military personnel of foreign countries in the 
United States, and for other purposes. 

We started a hearing yesterday on this and Mr. Clive L. DuVal 2d, 
Assistant General Counsel to the Department of Defense, presented 
a statement included in this booklet which he gave to the committee. 
He had just finished his first statement through to the conclusion on 
page 16 when the subcommittee adjourned to answer the rollcalls. 

Mr. DuVal is the first witness again this morning and has a further 
statement which he wishes to make. 


Mr. DuVal. 


FURTHER STATEMENT OF CLIVE L. DuVAL 2d, ASSISTANT GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Mr. DuVau. Mr. Chairman and members of the subcommittee: 
At the end of the hearing yesterday I was talking about the estimated 
cost to the United States of paying its share of claims under the 
authorization of this proposed bill. I said as a very rough estimate, 
the cost might run at about the rate of $1 million a year, and that was 
a very, very rough estimate. I want to make it clear that I didn’t 
intend to imply in any way that if this act becomes law, the overall 
United States liability for foreign claims would be increased by $1 
million a year, because that is not the fact. 

If foreign claims are not paid under this bill, they will, in the in- 
terest of good foreign relations, continue to be paid under existing 
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provisions, which are in the Foreign Claims Act, permitting settle- 
ment of claims up to $5,000, and above that certification of claims 
to the Congress for payment. 

Mr. Merrow. You say ul they are not paid under this, they must 
be paid anyhow? 

Mr. DuVau. The Foreign Claims Act authorizes payments of 
these various categories of claims, as it now exists. 

Mr. Merrow. But you feel this legislation is absolutely necessary 
to implement the treaty 

Mr. DuVau. Yes, sir; the treaty provisions and the procedure set 
out in the treaty can’t be carried out unless we have this bill. They 
will be paid under the existing procedures which, of course, are 100 
percent of payment in the usual case, whereas the formula set out 
in the treaty involves the 75 to 25 percent formula which, to our way 
of thinking, is a better way of handling it and will save us some money. 

Mr. Merrow. That is what I was going to say. We can conclude 
this will save some money. 

Mr. DuVau. Yes, and we feel this is a more desirable way to cover 
the claims covered in this bill than it would be if we didn’t put this 
legislation into effect and relied on the old procedure. 

However, I just wanted to emphasize that, when this bill becomes 
law, and we begin to operate under these procedures, it will reduce 
correspondingly the amount that will be paid under the preexisting 
procedures—that is the Foreign Claims Act, and the certification 
procedure. 

We are not here, as I say and wish to emphasize, increasing the 
liability of the United States in this foreign claims field. We are just 
adopting a different technique and procedure which we think is better. 

Mr. Merrow. Whatever is paid under this bill would have to be 
paid under existing law. 

That is right, isn’t it? 

Mr. DuVat. Yes, sir. 

Mr. Merrow. But with the enactment of this bill, it will probably 
cost less than what it would cost us under existing law. 

Mr. DuVat. Yes, sir; exactly. 

Mr. Merrow. I see. All right. 

Mr. Vorys. Do you mean that is because of the 25 percent? 

Mr. DuVau. Yes, sir. 

Mr. Vorys. The 25 percent contribution by the receiving State 
would reduce the amount directly, as I understand it. There might 
be another indirect reduction due to the fact that the receiving State 
does have to pay 25 percent and would therefore have an interest in 
holding the claims down. 

Mr. DuVau. Very true, very true, sir. There is no question about 
that. 

Of course, as Colonel Taylor said, we think there will be related 
advantages due to the fact that many foreign countries combine 
their civil and criminal procedures and, in effect, have a criminal 
proceeding in connection with their civil suits, and we think that this 
will tend to reduce the extent to which foreign countries might seek 
to arrest and detain our military in connection with criminal actions. 
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FURTHER STATEMENT OF LT. COL. CARLISLE TAYLOR, OFFICE 
OF THE JUDGE ADVOCATE GENERAL OF THE ARMY 


Colonel TAYLOR. As a civil case they will know that they will 


receive payment from the United States. Accordingly, there would 
be no advantage to incarcerating one of our soldier drivers, say, to 
hold him until they got a judgment against him personally, and then 


seek to reduce that judgment to a monetary award for their ow! 
claimant. In short, if they are going to pay the claim and then bil 
us for it, there is no advantage to them in placing under arrest and 
detention a member of our forces acting within the scope of his author- 
ity or employment. 

Mr. DuVau. We will go on to another matter. 

Mr. Chairman, yesterday you asked generally what categories of 
claims were covered under article 8 that would be covered by this 
legislation. 

Mr. Merrow. Yes. 

r Mr. DuVau. And I said that two categories of claims would be 
covered under this legislation—that is intergovernmental claims 
arising out of dama ge to property of one of the governments, and also 
third-party claims, private parties, arising out of line-of-duty acts of 
our military. 

Mr. Merrow. Those were the two categories? 

Mr. DuVau. Those were the two categories, and it is clearly the 
intent, we feel, of the treaty, to cover those two categories under this 
implementing legislation. 

However, when we left the hearing, we reread the act just to be sure 
that the language of the act carried out that thought and we decided 
that there was some ambiguity in this connection. 

If you will look at section 1, line 3, it says that 


i 
] 
i 


The Secrets ary of Defense is hereby authorized 
and then there is some language which for this purpose we can skip 
over to page 2, line 4, and it goes on to say 

The Secretary of Defense is hereby authorized to reimburse such foreign govern- 
ment for the agreed pro rata share of such sums as may be expended by such 
foreign government for the payment of such claims. 

Now, that language, we think, is apt to take care of the third-party 
situation where a Frenchman is injured by one of our military in 
line of duty, brings a suit against the French Government and receives 
an award. Then we reimburse France to the extent of 75 percent, 
but it isn’t quite as apt in expressing what happens where the act 
of one of our military in line of duty injures governmental p ripe rty, 
and in the agreed cases where liability is permitted. In that case th 
French Government absorbed 25 percent of the amount of the <i 
age but we pay the other 75 percent to France. Now, there is no 
reimbursement there. That is what I am getting at. The French 
Government has paid nothing out. It just has damaged property 
there. 

Mr. Merrow. And we pay up to 75 percent. 

Mr. DuVau. We pay them the 75 percent but they pay nothing 
out as they have in the case of a third-party claim. They have paid 
the claimant and we reimburse. Where damage occurs to their prop- 
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erty, they absorb 25 percent of the damage and we pay them the 
other 75 percent. 

Mr. Vv orys. Would you give an example of where we would have 
to pay 75 pon ent damage to France itself? 

Mr. DuVau. Yes, sir. 

Under artic ‘le 8 8, section 1—that is tab B 

Mr. Merrow. What page is that? 

Mr. DuVau. That is page 9, sir. 

Mr. Merrow. Page 9 under that message from the President? 

Mr. DuVau. That is right, sir. 

Under section 1, article 8, each contracting party waives all its 
claims against any other contracting party for damage to, in effect, 
military property, arising out of acts by a member and employee of 
the armed services of the other contracting party in the execution of 
his duties in connection with the operation of the North Atlantic 
Treaty. 

Now, under section 2 (a), it states: 

In the case of damage caused or arising, as stated in paragraph 1, to other 
property 
that is nonmilitary property owned by a contracting party, or owned 
by France, and located in its territory— 
the issue of the liability of any other contracting party— 
let’s say a United States jeep runs into a French streetcar— 
shall be determined and the amount of damage shall be assessed unless the 
contracting parties concerned agree otherwise, by a sole arbitrator selected in 
accordance with subparagraph (b). 

When you get into nonmilitary property of that sort, then France 
doesn’t waive its claims. You pick an arbitrator and he makes the 
decision as to whether there should be an award of compensation 
Then that amount is split on the usual percentages. We pay 75 per- 
cent, the French absorb 25 percent of the damage. 

Mr. Merrow. If it is military property all claims are waived, 
then? 

Mr. DuVatu. Yes, sir. Where it occurred out of NATO operations. 

Now that is the situation that we didn’t think section 1 covered 
because we say “reimbursement.” ‘Reimburse”’ has the flavor that 
somebody has already paid something out, and that isn’t true in the 
case of the damage-to-French-property situation. We wanted to 
insert there just a statement that the Secretary of Defense was 
authorized to reimburse, or to pay to such foreign government the 
agreed pro rata share of claims arising out of damage to the property 
of such government. 

Mr. Merrow. You rewrote this bill here? 


FURTHER STATEMENT OF MONROE LEIGH, DEPUTY ASSISTANT 
GENERAL COUNSEL, DEPARTMENT OF DEFENSE 


Mr. Lerten. We have underlined the addition. 

Mr. DuVau. We think it is necessary only for the purposes of 
clarity. We think you pointed that out to us yesterday and we think 
it would be preferable to make it clear here, rather than to rely on 
the record. 
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Mr. Merrow. You say that that exactly covers section 8 of the 
treaty; that it implements section 8 of the treaty; that it covers the 
property that is nonmilitary which may be damaged? 

Mr. DvuVat. Yes, sir. Article 8, section 2, is the area we are trying 
to cover here. 

Mr. Leigu. What you could say is that it covers that type of 
Government property and intergovernmental claim which is not 
waived altogether. 

Mr. DvuVat. Military property damage is generally waived. 

Mr. Merrow. Are there any questions that you have on that? 

Mr. Carnawan. I have nothing. 

Mr. Hays. I have nothing. 

Mr. DuVau. We just think the use of the term, “reimburse” here 
is clumsy because it covers two situations, one where there is a true 
reimbursement and one where you are simply making the French 
Government whole for 75 percent of the damage. 

Mr. Merrow. But the same formula, 75-25, applies to this? 

Mr. DuVat. Yes, sir; to that type of situation. 

Mr. Hays. And is the situation covered in which the French 
Government damages our property? 

Colonel Taytor. Only in the United States. Under the NATO 
formula the same thing would be true in reverse here in the United 
States. The French Government would have to reimburse us for 75 
percent of our nonmilitary property damage. Suppose they ran into 
the steps out here at the Capitol with a French jeep and it defaced a 
statue, for example. Then that is nonmilitary property and if it were 
worth more than $1,400, an arbitrator would be appointed to assess 
the value. We would absorb 25 percent of the award the arbitrator 
made, billing the French for 75 percent of the value of that statue. 

Mr. Hays. That is for property in this country. 

Colonel Taytor. That is correct. 

Mr. Hays. Is there any reason why we should not be reimbursed 
for damage to property in France? 

Colonel Taytor. No, sir; there is utterly no reason. It is not 
covered, however, in the Status of Forces Agreement. But the 
French have proposed and we have acceded to a proposal that they 
collect from their citizens in a similar type of incident, and make the 
reimbursement to us, 100 percent of what they collect, so our property 
will be taken care of very well, we feel, in France. 

Mr. Hays. Is that in the treaty itself? 

Colonel Taytor. No, sir; that is not. 

Mr. Hays. What is the reason for that? 

Colonel Taytor. I couldn’t say, sir, except it was not contem- 
plated, I believe, that such properties of the United States would be 
in those foreign countries unless it were military property, for which 
the governments would both agree to a waiver. 

In other words, in France there would be very few statues belonging 
to the United States Government that might be injured by French 
people. 1 think it was such a small chance of that occurring that they 
did not include it in their Status of Forces Agreement. 

Mr. Hays. I am looking for all the loopholes that will be raised if 
this bill is before the House and we have to defend it. Jam exploring 
the element of mutuality. 
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If French property in this country should be damaged, would there 
be an equivalent responsibility upon us—— 

Colonel Taytor. To procure payment for the French? 

Mr. Hays. Or to reimburse them ourselves. 

Colonel Taytor. They would be covered under the Federal Tort 
Claims Act, as at present. 

Mr. DvuVav. But not under the treaty. 

Mr. Hays. Do you have complete mutuality, then, in this bill? 

Colonel Taytor. I think it results in complete mutuality when 
you consider that even now the French Government can sue in our 
United States district courts just as can a private person; yes, sir. 

Mr. DuVat. We felt we would submit a detailed brief trying to 
cover all these different sorts of situations that could happen, and 
the result. 

Mr. Hays. That would be very helpful. You could carry it right 
down through these different categories. 

Mr. DvuVat. Yes, sir; every type of situation we could think of. 

Mr. Hays. Every type of situation and classification so that we can 
narrow the decisions down, because obviously there are some about 
which there should be no question, but if we can just have it brought 
down in a brief—— 

Mr. DuVat. Indicate the cases within the treaty and the cases 
outside but in any case what is done in each case and show mutuality, 
how it works. 

Mr. Hays. Just stick to France and the United States and carry 
it through for illustration purposes. A French jeep in the United 
States. An American jeep in France. ‘Try to conceive of every class 
of case to help us, in that brief. 

Mr. Merrow. I think that would be very helpful. 

Mr. Hays. It is awfully technical. 

Mr. Merrrow. It is very technical. 

In reference to the question you were asking and to pursue it a 
little further, you said we have—or at least I understand it this way— 
that we had some kind of agreement with France on this property 
situation that Mr. Hays was talking about. Do you mean that it has 
been formalized? 

Colonel Taytor. No, sir; I do not, Mr. Merrow. 

Mr. Merrow. What is it, just in a state of conversation? 

Colonel Taytor. It would be more in the state of a conversation 
than any formality. 

Mr. DuVau. A working arrangement? 

Colonel Taytor. The regulations prescribe that where military prop- 
erty of any of the services is damaged, the commander has a respon- 
sibility to recover from the person who causes that damage, and regula- 
tions spell out exactly how he should go about attempting to collect. 
Overseas, in a foreign jurisdiction, it is very difficult, because there is 
a long-standing policy against the United States subjecting itself to a 
foreign court and suing for such recovery. 

However, the United States commander makes a demand on the 
person who caused the damage and attempts to collect it. What I 
spoke of as an informal arrangement is merely whereby, in France, to 
use Mr. Hays’ illustration, the French claims service would ask us how 
our damage was. Suppose it was $100 damage to a jeep by a French 
civilian. Then they would undertake to collect in full, that $100, 
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crediting it to our account. If they could not collect it in full, the 
law says that the Attorney General of the United States is the person 
you submit the compromise to, if an offer were made by the French 
civilian. So the French would not collect that. They would merely 
transmit it back to the United States, through United States Army 
channels and it would be submitted to the Department of Justice, to 
see whether they would accept that compromise offer. If it were 
accepted, then we in turn would notify the French Republic to collect 
the money and pay it to our account. 

Mr. Merrow. Now, then, do you have such an informal arrange- 
ment with all the NATO countries? 

Colonel Taytor. No, sir, we do not. 

Mr. Leiau. I could make one point: This agreement is concerned 
with the special problems which arise from the large-scale stationing 
of troops in NATO countries. As it says, it is the Status of Forces 
Agreement. It covers the military property used in connection with 
NATO activities. 

Now there are a number of problems which have existed long before 
there wasa NATO. We have had an Embassy in France, for example, 
and it was always possible that that building might be damaged in 
some way, and there have been arrangements undoubtedly over the 
years, and I would imagine principally through diplomatic channels, 
for settling claims of that sort, and I am sure that we have comparable 
arrangements in this country. 

I think it is fair to say that as far as this agreement is concerned, 
there is complete mutuality. As to the informal arrangements, we 
can say that they undoubtedly have been in existence for some time 
because we have had property abroad and the French have had public 
property here. 

(The following information has been supplied for the record:) 


BrigeF ON Mutvuatiry AND INFORMAL ARRANGEMENTS, TOGETHER 
Witu ILLUSTRATIVE CAsEs 


The Department of Defense representatives have reexamined this entire 
question and reached the conclusion that the opinion previously expressed at 
the hearing, to the effect that within the four corners of the Status of Forces 
Treaty there was complete mutuality between contracting states, is entirely 
accurate. 

This opinion is predicated on the fact that the Status of Forces Treaty is 
founded on reciprocity. We are accorded the same treatment abroad as we are 
obligated by the treaty to accord in the United States. Mr. Hays brought out 
the fact that in certain cases French nonmilitary public property in France is 
covered by the treaty, whereas American nonmilitary public property in France 
is not. Thus if a United States soldier acting in line of NATO duty damages the 
French National Assembly Building in Paris, the treaty provides that the United 
States shall pay France 75 percent of the damages assessed by an arbitrator. 
On the other hand, if a French soldier acting in line of NATO duty damages the 
United States Embassy Building in Paris, the treaty does not cover the situation 
and the United States must resort to diplomatic channels. 

This is not a lack of mutuality because the French Embassy Building in 
Washington is, in similar circumstances, left uncovered by the treaty, while the 
United States Capitol Building would be covered. The reason for this difference 
of treatment is that the receiving state has a great deal of nonmilitary government 
property within its territory exposed to risk, while it has very little such property 
abroad. Nearly all United States public property in France is military and all 
the rest is of the type which the United States had there long before there was a 
North Atlantic Treaty. 

It will be recalled that during the hearings reference was made to certain 
informal arrangements which exist between the United States and France whereby 
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the French Government acts in effect as a collection agency on behalf of the 
United States. This is in the case where American military property is damaged 
by the act of a French soldier not acting in line of duty. The committee asked 
if additional information could be supplied about these arrangements. 

The initiative for these informal arrangements came from the French, who 
proposed that the United States, instead of sending letters of demand to French 
citizens who had damaged American military property, as is generally required 
by Army Regulation 25-220, should send such demand to the French Service de 
Reclamation. Upon receipt of such letters of demand the French military claims 
authorities undertake to collect from the French citizen third party responsible 
for the damage. If successful in collecting the full amount of the American 
demand, the amount is credited to the semiannual bill presented by the French 
against the United States under the 75-25 percent ratio provided for in the 
Status of Forces Agreement. 

Where the French Government is unsuccessful in securing payment in full of 
the amount of the American demand, but receives a counteroffer for compromise 
in a sum less than that demand, the French Claims Service transmits such offer 
through military channels to the Department of the Army, which in turn for- 
wards the compromise offer to the Department of Justice with its reeommenda- 
tions. Upon approval by the Attorney General or his designee, the French 
Claims Service is notified by the Department of the Army of the acceptance, and 
that sum is likewise credited to the semiannual bill. 

Where neither collection in full nor a compromise offer is effected or received, 
the French Government, in a ease likely to produce a judgment which may be 
enforced against the French citizen, will institute suit in its own name. If, asa 
result of the suit, judgment in favor of France is rendered, the amount is likewise 
credited to the semiannual bill presented to the United States. If the judgment 
is rendered in an amount less than that sought, that judgment is treated exactly 
as if it were a compromise offer, i. e., it is submitted through Army channels 
to the Depariment of Justice for approval as a compromise. It is anticipated 
that the majority of such recoveries would be approved, although there is no 
necessity of doing so, if, in the opinion of the Attorney General, the sum re- 
covered is inadequate. In this case, the United States may still present through 
diplomatic channels its demand to be made whole in the sum it feels due, exactly 
as was the procedure prior to the Status of Forces Agreement. 

This offer made by the French does not apparently contradict any statute or 
regulation, and it is certain to result in a saving of administrative time and 
effort on the part of United States military authorities in France and, by reason 
of the fact that the French Government sues in its own name, the United States 
is not exposed to counterclaims in a suit brought in a French court, which would 
be against the long-standing policy of the United States not to appear in foreign 
courts as a party plaintiff. 

This informal arrangement is operative only within France, and the United 
States has not offered, nor does it intend to offer, reciprocal arrangements in this 
country, for the reason thet there is no statutory authority for the United States 
military authorities to serve as the agent of 2 foreign government in the processing 
of claims against persons in the United States. By reason of the fact that very 
few incidents of damege to French military property in the United States by 
persons acting in a privete capacity will take place, it is not believed of sufficient 
importance to werrant any attempt to secure for the military services 2uthority 
to act as the egent therein. 

This informal arrangement is only operative in France, the only country which 
hes offered such a service to the United States. However, the British authorities 
heve indice.ted their desire to furnish the same service when the United Kingdom 
ratifies the Status of Forces Agreement. Great difficulties have been experienced 
in the recovery of sums due the United States for damage to its property in Japan, 
and currently negotiations on 2, working level between the United Stetes Far East 
Claims Service and locel officials are taking plece with 2, view towerd heaving the 
Japenese authorities undertake the furnishing of @ similar service to the United 
States 

It should be noted thst the foregoing informe arrangements apply only to 
military property. They do not apply to nonmilitary United States Government 
property in France, such as the United States Embassy Building in Paris, where 
such property is d2maged by the act of a French citizen or 2, French soldier acting 
not in line of duty. In the latter case, the traditional remedy of representation 
through diplomatic channels is still open to the United States and is resorted to 
where necessary. Both the informal arrangements relating to military property 
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described above and the arrangements worked out through diplomatic channels 
are, of course, outside the Stetus of Forces Treaty 

Perhaps a section-by-section analysis of the parts of article VIII which bear upon 
intergovernmental claims will serve to illustrate the arrangements which aré 
contemplated: 





Pa raph 1 (i) reads as follows: 

“1. Fach contracting party waives all its claims against any other contractit 
party for damage to any property owned by it and used by its I: ea. or ail 
armed services, if such damage , 

‘(i) was caused by a member or an employee of the armed services of 
+ +} 


other contracting party in the execution of his duties in cor 


operation of the North Atlantic Treat 


The following cases will illustrate the foregoi text 
Case 1 

An empty French tank is accidentally set on fire by a United States soldier while o1 
NATO maneuvers in France. No personal injury is involved, and the claim is 
one entirely for property damage for the destruction of the French tank Under 
the section of the treatv quoted above, such a claim would be waived altovether 


Moreover, the waiver would apply wh« 
NATO 0] erations or whether it was located in France or elsew here 


} 


ther the French tank was bein ised « 


Case 2 
An empty United States tank is accidentally set on fire by a French soldier 
while on a NATO training mission in the United States The United States is 


required by the treaty to waive any claim it may have for property damay 
And this would be true even if the tank were not being used in connection with 
NATO activities. 


Case 3 


An empty French tank is accidentally set on fire by a United States soldier while 
acting in a private capacity and not in connection with the operation of the Nort! 


Atlantic Treaty. The treaty is silent on the disposition of such a claim. Pr 
sumably the French Government has the right under its domestic law to br 
an action against the American serviceman. Normally, if the destruction of t] 


French tank took place in France, the claim of the French Government would be 
certified to the Congress, if for more than $5,000, under the provisions of the act 
of January 2, 1942. If the destruction took place outside of France, the sole 
remedy of the French Government would be by way of making a diplomatic 
demarche to the Department of State. 


Case 4 

An empty United States tank is accidentally set on fire by a French soldier in 
the United States when not acting in line of duty or in connection with the 
operation of the North Atlantic Treaty. The treaty does not require a waiver 
by the United States of its claim in such a case and presumably the United States 
is free to sue the French soldier within the United States. There is the possibility 
that the matter might be settled by diplomatic negotiation as in case 3 above 


Case 5 

An empty United States tank is accidentally set on fire in France by a French 
civilian, who has no connection with the French Government. The treaty does 
not require a waiver of a United States claim for property damage, and the 
United States, if it chooses—contrary to present policy—to subject itself to the 
jurisdiction of the local French court, could have a cause of action against the 
French civilian in local courts, assuming there were no impediment to such action 
in the municipal law of France. We are informed that in cases of this sort it 
currently is the practice of the French Army Claims Service to act as a collecting 
agency on behalf of the United States and turn over such collections if made in 
full to the military authorities of the United States; or to submit any offer made 
by the French tortfeasor to such United States authorities for submission to the 
Attorney General of the United States as an offer in compromise. 
Case 6 

An empty French tank is accidentally set on fire in the United States by an 
American citizen who has no official connection with the United States Govern- 
ment. The treaty does not require that the French Government waive its claim 
for property damage in such a case. Under United States law it could, if it so 
elected, bring an action against the American civilian to recover its loss. Unless 
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the United States Government held the French tank in bailment, no liability 
would fall on the United States because of the wrongful act of the above American 
citizen. 

Paragraph 1 (ii) reads as follows: 

“1. Each contracting party waives all its claims against any other contracting 
party for damage to any property owned by it and used by its land, sea, or air 
armed services, if such damage 

“(ii) arose from the use of any vehicle, vessel, or aircraft owned by the 
other contracting party and used by its armed services, provided either that 
the vehicle, vessel, or aircraft causing the damage was being used in connection 
with the operation of the North Atlantic Treaty, or that the damage was 
caused to property being so used.” 

The following cases will illustrate the foregoing text: 


Case 7 


A French armed forces jeep parked in front of the Ministry of National Defense 
in Paris is hit by a United States Army jeep. The claim for property damage to 
either vehicle is waived if either vehicle is being used in connection with the 
operations of the North Atlantic Treaty. 

Case 8 


A United States Army jeep parked in front of the Pentagon in Washington 
is hit by a French jeep. Claim for property damage to either vehicle is waived 
if either vehicle is being used in connection with the operations of the North 
Atlantic Treaty. 

Paragraph 2 (a) covers generally nonmilitary property of a contracting party. 
It reads as follows: 

“In the case of damage caused or arising as stated in paragraph 1 to other prop- 
erty owned by a contracting party and located in its territory, the issue of the 
liability of any other contracting party shall be determined and the amount of 
damage shall be assessed, unless the contracting parties concerned agree otherwise, 
by a sole arbitrator selected in accordance with subparagraph (b) of this para- 
graph. The arbitrator shall also decide any counterclaims arising out of the same 
incident.” 

The following cases which differ from cases 7 and 8, where all property involved 
was “military’’ property, will serve to illustrate the application of this section: 


Case 9 


The French National Assembly Building in Paris is damaged by the crash of an 
American military plane, being used in connection with NATO operations. 
Under the treaty the property damage of the French Government will, unless 
the parties agree otherwise, be assessed by an arbitrator, provided the amount 
of the damage is in excess of $1,400 or its equivalent in local currency. There- 
after the United States will be called upon to pay its pro rata share of the award, 
which, in this case, would be 75 percent. The French Government would absorb 
the remaining 25 percent. The costs of arbitration would be shared equally 
by the two governments. 


Case 10 

The French Embassy Building in Washington is damaged by the crash of an 
American military plane. A French claim for property damage would not fall 
within the Status of Forces Treaty, since the damage has not been sustained on 
French soil and the French Government would have to resort to remedies existing 
prior to the treaty, such as diplomatic representation or if negligence is involved, 
suit against the United States Government under the Federal Tort Claims Act. 
Case 11 

The United States Supreme Court Building is damaged by the crash of 2, French 
military plane being used in connection with NATO operations. The property 
damage sustained by the United States Government will be assessed by an arbi- 
trator, and the French Government will be called upon to pay its pro rata share 
of the award, which in this case would be 75 percent. If, however, the amount 
of the damage were less than $1,400, the cls im would be waived altogether, under 
paragraph 2 (f). 
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Case 12 
The United States Embassy Building in Paris is damaged by the crash of a 
French military 


plane. The United States claim for property damage is not 
covered by the Status ‘of Forces Treaty, since the damage was not sustained on 
United States soil. ¢ snd the United States recourse Is through diplome tic channels, 


or, if it chooses, contrary to present policy, to bring an action in a French court 
assuming French law permitted such an action. 
Case 13 

The French Embassy Building in Washington is cement by the crash of an 
airplane owned by a private American citizen. The treaty does not cover such 
& case, nor require waiver of the French Government aie which may be main- 
tained against the American private citizen in local United States courts. 

Case 14 

The United States Embassy Building in Paris is damaged by the crash of an 
airplane of a private French civilian. This case is not covered by the treaty, nor 
is @ waiver required by the treaty. The United States claim for property damage 
could be asserted in the local French court, if we chose to submit to jurisdiction, 
and if French law permitted such recourse. 

Case 15 

The French Embassy Building in Washington is damaged by the crash of an 
airplane piloted by an American soldier not acting in line of duty. The situation 
is the same as in case 13. 

Case 16 

The United States Embassy Building in Paris is damaged by the crash of an 
airplane piloted by a French soldier acting not in line of duty. The situation is 
the same as in case 14 

Paragraph 4 of article VIII deals with governmental claims arising from per- 
sonal injury or death. It reads as follows: 

“Each contracting party waives all its claims against any other contracting 
party for injury or death suffered by any member of its armed services while such 
member was engaged in the performance of his official duties.” 

It should be noted that there is no requirement that the activity from which 
injury or death results be connected with the operations of the North Atlantic 
Treaty. Thus, for example: 

Case 17 

An American soldier, acting in line of duty, accidentally shoots a French soldier 
while both are engaged in joint maneuvers in Germany. The claim of the French 
Government is waived altogether 

Mr. Vorys. I wonder if it would be possible—maybe you have this 
information right with you—to give some actual examples of the sort 
of thing that has been going on. Now, there must have been a whole 
lot of “hassles” had during the war and since; and we wonder, “Well, 
what have they been doing?”’ 

Mr. Hays. Yes, that is right. 

Mr. Vorys. I have in mind that our senior Senator from Ohio 
was bitterly opposed to this Status of Forces Treaty in the Senate. 
The House has never had any part of it before it but I would imagine 
that there might be considerable discussion in the House and we 
ought to thoroughly understand it. Here is legislation to implement 
a treaty, which gets into the whole Bric ker amendment. Well, 
unquestionably here is a case where there is no attempt on the part 
of our Government to consider the treaty as being sufficient authori- 
zation. Here is an instance of where no Bricker amendment is 
necessary because the Government comes to Congress for the required 
statutory authority to carry out a treaty. Isn’t that it? 

Mr. DuVat. Exactly. This is a situation about which Senator 
Bricker would be happy. 
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Mr. Vorys. If this were the standard operating procedure in all 
cases, there would be no need for an amendment. 

Mr. Hays. That is exactly right. 

Mr. Vorys. I think because it does, for the first time, bring the 
treaty before the House, our committee is going to have to become 
pretty familiar with all aspects of the treaty. 

Mr. Merrow. I think vou are right. 

Mr. Hays. Were the claims provisions discussed when this was 
before the Senate Foreign Relations Committee? Was objection 
raised and to what extent did they explore the claims provisions? 

Mr. DuVau. Yes, sir, it was specifically raised there and it was 
pointed out that implementing legislation would be required in the 
case of this article 8, the claims provision, and it was contemplated, 
of course, that a bill would be submitted to Congress to carry out the 
intent of article 8. There was this exchange in the hearing before 
the Foreign Relations Committee at page 28: 

Senator GEorGE. Do these treaties or any one of them require further imple- 
mentation by the Congress or are they self-executing? 

Secretary of State Smiru. Generally, they are self-executing except in the 
matter of claims. 

Senator GeorGce. With respect to claims, does there have to be implementing 
legislation? 

General Smiru. That has to be implemented by certain legislation which has 
been prepared, I believe, and which is in the hands of the Senate. 

Senator Georce. Thank you, very much. 

That was all. 

Was there further discussion? 

Colonel Taytor. I don’t know. 

Mr. Leicu. There was no later change, certainly, in the substance 
of that discussion. 

Mr. Vorys. Has an identical bill been introduced in the Senate? 

Mr. DuVAaAt. Yes, sir; but no hearings have been held on it. 

Mr. Vorys. What is the status of tort claims of members of the 
armed services—of torts committed not in line of duty? 

Mr. DuVat. Those are satisfied under the existing legislation, which 
is the Foreign Claims Act of 1942. Under that, commissions are set 
up which have the power to settle line-of-duty claims and also non-line- 
of-duty claims up to the amount of $5,000. Above that amount, if 
the claim is larger than that, and is considered an equitable claim, it is 
certified back here to the Congress and funds are appropriated directly 
in settlement. 

Do you want to speak further to that? 

Colonel Taytor. I would like merely to say there are certain limita- 
tions, of course. For example, the person seeking recovery must be 
an inhabitant of the foreign country where the tort occurred. 

A Belgian, for example, in France, is not a person who may be a 
proper party claimant under the Foreign Claims Act, if, as a result of 
the tortious act. of an American soldier, that Belgian isinjured. That 
happens to be the way the Foreign Claims Act of 1942 (31 U.S. C. 224 
(d)), is written. 

A bill has been introduced to make all sojourners stand on the same 
footing as an inhabitant in that country. 

Mr. Vorys. I don’t get that. 

Mr. Leicu. A Belgian comes on a visit to Paris and he is run down 
by an American jeep. The jeep driver is acting in line of duty. It 
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so happens that under the particular phraseology of the Foreign Claims 
Act as now written, only an inhabitant of the country in which the 
accident occurs is a proper party to make a claim, so it would turn out 
that this Belgian could not make the claim and we couldn’t re ognize 
it under the Foreign Claims Act. But as Mr. DuVal has said. there is a 
bill now in Congress which would try to change that language so as 
not to make the re quirement that you live in the country where you 
are injured, a basis for making a claim. 

Mr. Hays. Is that bill before the Judiciary Committee? 

Mr. Lerau. Yes, sir. 

Colonel Taytor. It has passed the House, by the way, and is pend- 
ing in the Senate. ' 

Mr. DuVat. You have to pursue diplomatic channels if you wish 
to collect. 

Mr. Hays. Mr. Chairman, what would be the effect of our inaction 
on this bill—our failure to pass anything—with respect to our legal 
obligations? 

Mr. DuVav. 1 think it would place us in a difficult position because 
we have certainly, to the extent that Congress would vO along, of 
course, assured the other countries that we would take steps to obtain 
this legislation. In some of the agreements, that is specifically men- 
tioned. In the Iceland agreement, for instance, we say we will under- 
take to secure the necessary implementing legislation. Certainly 
that is understood to be the case in connection with the NATO forces 
treaty and all the other agreements here involved. I think it would 
be unfortunate if we didn’t carry through on it. 

Mr. Merrow. Would you explain that Iceland situation once 
again? 

Mr. DuVAL. Yes, sir. Ieeland, sir, signed the original N ATO 
Status of Forces Treaty, but Iceland has decided not to ratify the 
treaty on the grounds that it will never station se: troops in this 
country. Consequently we have entered into a separate agreement 
with Iceland which is b: ised on the NATO Status Pr Forces Agreement 
and which contains essentially the same claims provisions exe ept that 
the formula instead of being 75-25, is 85-15. One of our soldiers in 
line of duty, if he injures a resident of Iceland, we pay 85 percent of 
any awi ard made instead of 75 percent and Iceland pays 15 percent 

I think that formula was worked out in that respect with Iceland 
because Iceland obviously is a small and rather poor country, and vet 
we very much need access to its bases 

Mr. Vorys. With reference to Iceland and Japan and maybe some 
others, these are executive agreements rather than treaties? 

Mr. DuVat. That is correct, sir. 

Mr. Vorys. Then this is legislation requested to irplement execu- 
tive agreements. For instance, this bill makes a blind date with any 
and all treaties or executive agreements. Just offhand, not thinking 
much about it, I thought this 75-25 percent sounded pretty good. 
Now here we have one 85-15. I wish we didn’t have that. I had in 
mind that we might put in a proviso that we aren’t going to pay more 
than 75 percent, and then along comes this Iceland matter. 

Mr. DvVat. That is an improvenent on the existing situation 
where we pay 100 percent of the foreign clains and where a hundred 
percent of any claim over $5,000 is certified back here to Congress, 
so there again is a savings. 











38 PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 


Mr. Leicu. The primary purpose of the lower percentage in each 
of those formulas—the 25 percent under the NATO treaty, and the 
15—is to constitute a deterrent against the host nation making 
extravagant claims. I should say probably a 15 percent deterrent 
in the case of Icelaad is just as effective as the 25 percent deterrent 
in the case of France. 

Mr. Hays. I wouldn’t quibble too much over that, if it were 
limited. I mean if you didn’t use it as a precedent to spread out 
and nick us elsewhere for 10 percent. 

Mr. DuVaL. When we go to Congress for appropriations there is 
always a limitation on any future agreements or treaties that might 
be entered into, that would fall within the intent of this statute here. 

Mr. Vorys. Are you contemplating a continuing series of these 
executive agreements? 

Mr. DuVat. Yes, sir, there are several more which are under 
negotiation now, and are therefore classified. I won’t mention the 
names of the countries involved here. It is intended that all of them, 
so far as I know, will be based on the 75-25 formula, which follows 
the NATO Status of Forces Treaty. I do not believe there will be 
any exception other than Iceland. 

Mr. Merrow. This not only implements section 8 of the treaty 
but any executive agreements that are made. 

Mr. Vorys. That is it. It is a blind date. 

Mr. Merrow. I am glad that point has been brought out. That 
is quite a coverage; isn’t it? 

Mr. DuVat. Yes, sir; but since you are paying foreign claims in the 
areas that you are going to remove and place under this procedure, 
under the existing procedures of the Foreign Claims Act, and the 
certification of claims, you are not really doing anything except chang- 
ing your technique and bringing in a tec hnique which saves us money, 
in effect, we believe, and a tec hnique that will probably deter the filing 
of claims. 

Mr. Merrow. This 75-25 formula would not necessarily be a for- 
mula that holds because if you come up with executive agreements in 
the future that might be 90-10 or any other figure, then this would be 
implemented by this bill; wouldn’t it? 

Mr. DuVau. That is right, sir, although it isn’t the current intent 
of the executive branch to get away from the formula. 

Mr. Vorys. You would have to get an appropriation. 

Mr. Merrow. Yes; you have to get an appropriation. 

Mr. Leicu. The other point that could be made is that we now have 
i Foreign Claims Act which is open-ended as to all foreign countries, 
so you could pay under that and the Congress does not know how 
much that bill might be, but it has the control in the appropriation 
phase of its deliberations. 

Mr. Vorys. We have had a bill up here about the Bolivian Air 
Force officers. Do you gentlemen know about that bill? 

Mr. Lereu. Colonel Taylor would know about that. 

Mr. Vorys. I forget whether we finally acted on that. 

Mr. Hays. No; we did not. 

Mr. Vorys. Because they were killed outside of either country, it 
didn’t come under the Foreign Claims Act, and, therefore, a bill was 
proposed which was just an arbitrary suggestion of amounts to be 
paid, and some of us in considering that the w ay to do it was to merely 
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pass a bill saying that this entire claim of these widows should be 
disposed of, as if it came under the Foreign Claims Act. There was 
the further matter that nothing had been done about the Bolivian 
Air Force officer who was responsible for the death of one of our 
colleagues. 

Mr. DuVat. This is just a different way of handling foreign claims 
and we think a better way than is now authorized under the Foreign 
Claims Act procedure. 

Mr. Merrow. Just one thing more with reference to those informal 
agreements. I think the suggestion made by Mr. Vorys is good. As 
I understand it, you would like to have them report on all of those 
agreements; did I get that correctly? That is any formal agreement 
on this property business that Mr. Hays was pursuing. 

Mr. DuVau. Working arrangements. 

Mr. Merrow. Present working arrangements in France and other 
countries. And, then, do you conclude from what you have said with 
reference to those informal arrangements, that those matters are out- 
side the scope of this legislation and these treaties? 

Mr. DuVat. Yes, sir, it is. 

Mr. Vorys. This bill proposed would be broad enough to cover 
any future international agreement—for instance, if the Government 
of the United States and the Government of Bolivia would make an 
agreement with reference to the widows of these Bolivian Air Force 
officers, then that settlement would be authorized and would be 
merely subject to appropriation; is that right? 

Mr. DuVat. Yes, sir. 

Mr. Vorys. In other words, this is broad enough to cover an agree- 
ment that might cover only one item of damage, isn’t that correct? 

Mr. DuVat. Providing it is a line of duty situation in the military 
forces. This is 
pursuant to the terms of those international agreements to which the United 
States is now or may hereafter be a party which provide that certain claims 


avainst the United States arising out of acts or omissions in the performance of 
official dutv in a foreign country of civilian emplovees of the Armed Forces, or 
military personnel, of the United States may be settled by such foreign govern- 


ments 


Mr. Merrow. You were making a point before we began the hear- 
ing that the scope of employment was tied up, here, too. Now, can 
you clarify that? 

Mr. DuVau. Well, that really is line of duty, I suppose. 

Mr. Vorys. That is line of duty. 

Mr. Merrow. Does a decision have to be made on line of duty or 
scope of employment? 

Mr. DuVat. That is one portion of section 3. 

Article 8 of the NATO Status of Forces Treaty provides for arbi- 
tration determination on what is a line of duty situation, or not. That 
is at page 12, paragraph 8, which states that 

If a dispute arises as to whether a tortious act or omission of a member of a 
force or civilian component was done in the performance of official duty, or as to 
whether the use of any vehicle of the armed services of a state was unauthorized, 
the question should be subinitted to an arbitrator. 

So, this line of duty is one of the first decisions you make in deciding 
whether your claim falls within the purview of this legislation or out- 
side it. If it isn’t line of duty, then it is handled under the existing 
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legislation, the Foreign Claims Act. This wouldn’t apply to future 
agreements unless those future agreements covered a line of duty 
situation. 

Mr. Hays. I think we should be very clear in our report on this, 
and know just what policy we want to pursue on it. 

Now, vou told us yesterday that seven nations ratified the treaty. 

Mr. DvuVat. Yes, sir. 

Mr. Hays. Are you prepared to tell us how many countries will 
require legislation to implement it, or have you answered that question? 

Mr. DuVau. No, sir; we haven’t. We have not too much infor- 
mation on that 

We have had some detailed discussions with the Judge Advocate 
General of Canada on legislation, and we know they are about to put 
into effect implementing legislation. 

Mr. Hays. I think we ought to know to the extent that your 
information would provide it, just what is required in each of these 
countries and what the prospects are for implementing action. 

Mr. DuVau. We know that Canada and the United Kingdom are 
taking steps to implement. We don’t have information of a definite 
character, but we will submit a statement. 

(The information referred to appears on p. 56.) 

Mr. Hays. I would like to follow up a question I asked a while 
ago, Mr. Chairman, about the effect of our inaction. I have had that 
adequately answered. I mean it has been pretty well covered, here, 
but what would the psychological effect be? 

Mr. DuVau. I think there would be a definite and unfortunate 
psychological effect in terms of foreign countries, NATO countries, 
particularly NATO and Japan, and so forth, in feeling that we are 
backing down on an obligation. They have understood, of course, 
that that obligation we assumed is subject to agreement by the 
Congress, but I think it would be unfortunate if, in effect, we renege 
on something they have understood we would attempt to secure and 
would secure. 

Mr. Hays. You said—and I agree, that we would be—at least my 
present interpretation is one of agreement—that we would be saving 
some money with this 75-25 approach. 

Mr. DvuVau. Yes, sir. 

Mr. Hays. Did we have any trouble in the negotiations in putting 
that over? In other words, we have made a good transaction? 

Mr. DuVau. There was a great deal of trouble in negotiations on 
that specific point. Many of the poorer nations wanted the sending 
state to pay almost all or largely all of the bill. However, we argued 
and people on our side argued that there needed to be some deterrent 
on the part of the receiving state so that the bills wouldn’t get extrava- 
gant and the result was a compromise of this 75-25 nature. 

Mr. Hays. You feel that you made a good deal? 

Mr. Dv\ AL. A sood deal: yes, sir. 

Mr. Leianu. I think you have to take into account thai these 
nations and their negotiators knew that the United States had the 
Foreign Claims Act and that we were paying 100 percent under that 
act. Their initial position was that the sending state—knowing very 
well the United States was the chief one—should pay it all. 

Mr. Vorys. Have you got the amounts that are being paid out 
under the Foreign Claims Act of 1942? 
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Mr. DuVau. We have a statement that the amounts paid out, 
which you could allocate to NATO countries during calendar year 
1953, would amount to about $666,000. Now, of course, your curve 
of claims payments is rising because your buildup of the NATO 
countries is still continuing and that is why I earlier said that our 
estimate would 

Mr. Vorys. Wait a minute. That is an astounding statement 
to me. 

Mr. Leicu. There is a lag between the time the claims come along 
for settlement and the time our forces reach their maximum buildup, 
and we catch it a little bit later. 

You are thinking, I suppose, that we are tapering off on our force 
buildup? 

Mr. Vorys. I had no idea that the numbers of our forces were 
being built up—just that statement that you made, I had no idea that 
it was true. 

Mr. DuVat. I think it is true in the case of our Air Force, pri- 
marily. Our Ground Forces are reasonably static, I suppose, but it 
was stated that we were sending additional Air Force contingents. 
There is some slight increase, I think, and also there is a lag in the 
timing of these claims. 

Colonel Taytor. Mr. Vorys, in the United States, under the 
Federal Tort Claims Act, most of our cases that are settled by judg- 
ment or compromise, are settled approximately 4 years after the inci- 
dent occurred. Similarly, in these foreign countries, what I think 
Mr. DuVal meant, was, we are getting more claims, based on the past 
buildup than we had in ’51 and ’52, now, in ’54, and 55, you see. 

Mr. Vorys. That is what 1 wanted to get clear. You don’t mean 
that there is three-quarters of a million dollars worth of incidents 
which happened in 1953, but that there were that many claims made 
and—— 
Mr. DuVat. Paid. 

Mr. Vorys. And paid. 

Colonel Taytor. Some of those ran back to 1950 and some of 
them, of course, paid off incidents that occurred in 1953. 

Mr. Vorys. Could you tell, for instance, beginning in 1949, wasn’t 
it, that we passed MDAP, what has been the total amount paid out? 

Colonel Taytor. I will have to supply that for the record. That 
is a little further back than my study of the matter, Mr. Vorys. 

(The information requested is as follows:) 
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Expenditures under the Foreign Claims Act of 1942 for fiscal years 1943 to 195 
inclusive 


Amounts paid under Foreign Claims Act | Amounts paid under Foreign Claims 








of 1942 for all countries | Act of 1942 for NATO countries 
| 
Fiscal year —_—__— eiencnaicaagpaiie 
2 Air Tata | , — Air 1p 
Army Navy Seana Total Army Navy wreee Total 

1943 $682, 780 $13, 436 ( $696, 216 | $343, 364 (1) $343, 364 
1944 1, 024, 579 173,471 |} (') 1,198,050 | 570,360 | $126, 384 (1) 696, 744 
1945 3, 755, R58 142, 416 ) 3, 898, 274 |2, 750, 675 119, 662 (1) 2, 870, 337 
1946 2. 105,179 97, 2 2, 202, 427 |1, 628, 036 59, 109 (‘) 1, 687, 145 
1047 869, 076 307, 855 1,176,931 | 387, 401 35, 46 (') 422, 947 
1948__. 861, 776 431, 634 | 1, 293, 410 326, 245 26, 844 (1) 353, O89 
1949 54, 136 435,759 | 306,478 12, 263 (1) 318, 741 
1950 63, 081 » 475 400, 231 107, 678 19, 818 |$12, 148 139, 644 
1951 15, 848 “RS 471 326, 440 | 50, 304 4,223 | 38, 099 | 92, 626 
1952 65, 874 | 85, 643 | 381, 239 | 39, 066 | 35, 776 | 66, 825 141, 667 
1953 37, 469 |194, 736 | 514, 607 84, 092 14, 932 |176, 171 275, 195 
1954 (1st 6 months) 30, 997 |166, 133 | 555,834 | 50, 534 2,499 |138,926 | 200, 959 

Total a 11, 075, 495 |1, 433, 465 |570,458 | 13,079,418 |6, 653,233 | 457,056 |432,169 | 7, 542, 458 


Included in Department of the Army prior to fiscal year 1950. 


Mr. Vorys. Don’t you think if we knew what the order of magni- 
tude was of the thing we are dealing with, it might be very helpful? 

Mr. Merrow. It would be very helpful. 

You tried to point out yesterday what you thought the cost would 
be under this bill, based on some of the figures you have already pre- 
sented. 

Mr. DuVat. Yes, sir. We said we estimated about $1 million a 
year, which is up from our $666,000 because of this lag, and so on. 
Mr. Hays, could I say one thing in answer to your question of what 
the effect would be if we didn’t implement this? 

You do have the situation where the NATO countries have ratified, 
and in the case of Japan where we have had agreement since 1952, 
they have been engaged in proceeding in accordance with - terms 
of article 8 of the treaty or the equivalent provisions of the Japanese 
ee Agreement. 

In fact, the Japanese, we know, have a considerable bill which they 
are waiting to submit in anticipation of this legislation being passed. 
Their figures, to date, plus an estimated amount through the end of 
fiscal year 1955 total somewhere around $665,000. That represents 
the 75 percent of claims which they have handled In Japan, of which 
they will pay 25 percent. 

Now, the French and the other NATO countries which ratified and 
as to which the treaty became effective last August, will also be billing 
us sometime, the 6 months period having elapsed for amounts that 
will represent also, our 75 percent of claims they have processed and 
paid in those countries. 

I think this would create a tremendous difficulty if we didn’t imple- 
ment and told these countries “‘We can’t go ahead on this basis, we 
will have to handle it under the old basis.” 

Mr. Hays. Then one great big part of the issue which produced 
this treaty, is affected, isn’t it? 

Mr. DuVat. Yes, sir. These countries have gone ahead on the 
basis that we would obtain the legislation. They expect us to. 

Mr. Hays. Are there some other international issues that we haven’t 
discussed that should come into the discussion? I mean the issues 
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that produced the treaty negotiations. What were the conditions, 
really, that produced it? Was it an aggravation of the relationships 
that caused these other countries, the host countries, to initiate some- 
thing of this kind? 

Mr. DuVav. Well, when the NATO treaty was passed it became 
obvious that large numbers of troops of different nationalities would 
be stationed within the borders of other countries and it seemed 
obvious to all concerned that you have to take steps to handle many 
different things that would arise because of those arrangements: 
Customs and immigration facilities. What would happen when you 
brought your troops in. The tax situation. What would happen in 
the case of local taxes applied against the pay, let us say, of our 
troops in France. = claims provisions where our people in line of 


duty injure somebody in France, or another NATO country, and, of 
course, very definitely, the criminal jurisdiction situation, What 
happens when one of our men assaults a Frenchman? All of those 


situations made it very clear that an overall treaty would have to be 
assembled and gotten together which would handle problems arising 
out of the status of forces of one country stationed in another. That 
was the basis for it. It is a conglomeration of problems, not only 
this claims problem but all these other aspects and situations. 

Mr. Mrrrow. I note that the proviso to the first section of the 
bill specifically exempts claims arising out of acts by the Armed Forces 
of the United States engaged in combat. Now, the question is, what 
about maneuvers, and does article 8 of the treaty cover maneuvers, 
and if so, shouldn’t the proviso be amended to include maneuvers? 

Mr. DuVat. Mr. Leigh, do you have anything on that? 

Mr. Leian. Well, I think such an amendment would create a very 
difficult problem. It is true that there are certain areas in Europe 
where our troops are able to maneuver on government lands, but I 
think in this country if maneuvers took place in Louisiana, the Gov- 
ernment would feel that it had to be responsible for the claims arising 
from those activities of the Armed Forces. I think the other govern- 
ments would take the same position. I think it is only when you get 
into actual hostilities and combat that you can say, ‘Well, we just 
have to stop at this point.”’ 

Mr. Vorys. Well, Mr. Chairman, I am wondering about the waiver 
in VIII, paragraph 1 (i) 

Each contracting party waives all its claims against any other contracting party 
for damage to any property owned by and used by its land, sea or air armed serv- 
ices of the other contracting party, in the execution of his duties in connection 
with the operation of the North Atlantic Treaty. 

The next paragraph says: 

Naval activity in connection with the operation of the North Atlantic Treaty. 


Wouldn’t that waiver cover the maneuvers? 

Mr. Leen. If the maneuvers took place on Government property, 
yes, but very often it is not possible to confine large scale maneuvers 
to Government property. 

Mr. DuVat. I think the answer is that damage to third parties of 
property on maneuvers is covered under this legislation. 

Mr. Vorys. In the treaty itself, the Status of Forces Treaty, there 
is a 60-day withdrawal, isn’t there, in case combat arises. 
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Mr. DuVat. Yes, sir. There are various provisions where parties 

can release themselves. 
ARTICLE XV 

1. Subject to paragraph 2 of this Article, this Agreement shall remain in force 
in the event of hostilities to which the North Atlantic Treaty applies, except that 
the provisions for settling claims in paragraphs 2 and 5 of Article VIII shall not 
apply to war damage, and that the provisions of the Agreement, and, in particular 
of Articles III and VII, shall immediatelv be reviewed by the Contracting Parties 
concerned, who may agree to such modifications as they may consider desirabk 
regarding the application of the Agreement between them 
2. In the event of such hostilities, each of the Contracting Parties shall have 


the right, by giving 60 days’ notice to the other Contracting Parties, to suspend 
the application of any of the provisions of this Agreement so far as it is concerned. 
If this right is exercised, the Contracting Parties shall immediately consult with 
a view to agreeing on suitable provisions to replace the provisions suspended. 

Article 19 also provides that 

The agreement may be denounced by any contracting party after the expiration 
of a period of four years. 

Mr. Vorys. I don’t. know that it makes much difference, but I was 
thinking—at least the one treaty might make the proviso on page 2, 
unnecessary. 

Mr. Merrow. Line 7 you mean. 

Mr. Vorys. Yes. 

There is no objection to having it in here. 

Mr. Lerten. We would prefer to rely on our own legislation on that, 
rather than on an international agreement. 

Mr. Merrow. I have one more prepared by the staff, here. 

Referring back to the explanation of the amendment which you 
propose on page 3, line 1, of the bill to strike out ‘‘civilian employees,”’ 
do I understand that the reason for this is to enable the Secretary of 
Defense or his designee to settle the claims? 

Mr. DuVa.. Yes, sir. It is to make it perfectly clear that any 
settlement of claims in a situation where foreign military in this 
country injure an American citizen, shall be between the injured 
American citizen and the Secretary of Defense, or his designee, if he 
designates the Secretary of the Army and to prevent any uncertainty 
on the part of the injured American civilian, here, the citizen, here, as 
to whom he should look, to settle his claim, or to give him relief—I] 
mean, let’s take a situation where a French civilian in line of duty, 
here, injures an American civilian. In that case, the American civilian 
looking at this law might say, ‘IT can prosecute my claims against 
the United States as if the act which injured me will be performed by a 
civilian employee, or a military personnel of the United States.’ 
That might, we believe, give rise to some uncertainty in his mind as to 
whom he should turn. There are obviously civilian employees in 
many Government agencies. It is just possible he might waste his 
time and the time of Government employees by, let’s say, trying to 
settle his claim with the Director of the Office of Defense Mobilization. 
I think that is an unlikely contingency, but we see no reason to permit 
it to exist, if we can straighten it out by simply taking “civilian 
employees or’ out. If he looked at this bill he should see the claim 
should be prosecuted against the United States, or settled by the 
United States, as if the act which hurt him had been accomplished by 
military personnel of the United States in performance of official 








PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 45 


duty, and in that case, I don’t see how he would have any alternative 
than to take it up with the military authorities. 

Mr. Merrow. If this is correct, why couldn’t this be accomplished 
by striking out on page 2, line 22, “United States and other’’—striking 
out on line 22, “United States” and substituting therefor “The Secre- 
tary of Defense or his designee’’? 

That is based on the assumption that the American civilian knocked 
down in the United States by a United States soldier driving an 
Army jeep in line of duty is the same as his remedy would be in the 
case of a civilian driving the Army jeep in line of duty. 

Mr. DvuVat. I think it could be done that way. You could do it 
this way, or the way we suggested. 

Mr. Live H. There is a third way. You could put after “civilian 
employees,” line 1, page 3, “civilian employees of the Armed Forces,” 
which would make it quite clear. I think that would be the clearest 
of all. 

Mr. Merrow. You think that would be the clearest of all? 

Mr. Lerten. I think it would. 

Mr. DuVau. We would have no objection, offhand, to what you 
suggest, though, sir. We could work that out with your staff. We 
have no objection to that. Just so long as this ambiguity is cleared 
up. 

Mr. Merrow. I wish you would explain that again. I don’t get 
the whole story. I think I have it, and then I think I haven’t. 

Mr. DuVav. If vou have the case of a French soldier, acting in 
line of duty, injuring an American citizen, the way this is phrased, we 
imagine the person would feel he should prosecute his claim or settle 
it with the United States, as if he had been hurt or injured by a eivilian 
emplovee or a military emplovee of the United States. 

Now there are certainly many civilian employees of the United 
States not emploved by the Defense Department, and we feel there 
might be some uncertainty in his mind and some waste of time for all 
concerned by having him, let us say, go to whatever department he 
happened to be employed in, if he was a Federal nr to start 
the ball rolling there, or to go to the Office of Defense Mobiliz: ation, 
instead of taking it up with the military authorities. 

If you make it perfectly clear that he is to present his claim against 
the United States as if he had been injured by military personnel of the 
United States, then it seems to us there would be no uncertainty in his 
mind of the fact that he should go first of all to the military authorities. 

Mr. Merrow. No matter how this civilian employee is injured, 
under the changes you have suggested, his recourse is to go to the 
military, is that it? 

Mr. DuVau. That is right, sir. 

Mr. Vorys. Wait a minute, this does not deal with a civilian 
emplovee getting injured. It deals with a third party. 

Mr. DuVau. Any American citizen. 

Mr. Vorys. A third party injured, you say. If a third person is 
injured by a Frenchman—we keep having Frenchmen doing all the 
injuries; maybe we ought to pass it around and make him British, or 
something like that—-this foreigner injures not a civilian employee— 
it might be that, but he could injure you or me or one of our con- 
stituents, and then that third person’s remedy is to go to the Secretary 
of Defense. 
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Mr. DuVau. That is right. 

Mr. Merrow. That is right, isit not. You or I who were injured, 
would have to go to the Department of Defense. 

Mr. DuVau. That is right. We just want to make it clear that 
you would go to the military authorities and would not wander around 
through all the other agencies of Government saying, “Look, I was 
hurt by a Frenchman, the bill says my claim is to be considered a 
claim against the United States as if I had been hurt by a civilian 
employee—’ —any civilian employee of the United States. 

Mr. Vorys. If 1 am run over by—let us say a Belgian, this time, a 
Belgian in the United States for military training and he is going to his 
training so he is clearly in line of duty and he hits me, | think if I 
could get service on him, I would just sue him, would [ not? 

Regardless of ratification, what I would be thinking about, if that 
car is insured, I don’t want to fool with the Secretary of Defense or 
anybody else. If I can get service on him, I want to sue him and 
get a judgment, with the idea or the hope that since that car is running 
around in the United States, it might be covered by imsurance. [| 
am picking out a case of where he is driving not in a jeep, but he is 
going to work, or something, in line of duty. There is one way I 
might proceed. 

Now does this bar me from proceeding in that way? 

Mr. DuVau. Yes; I think this procedure would be substituted. 
You would be guaranteed, in effect, a defendant who could make you 
whole. In the other case if you did not have insurance, what could 
you do to the Belgian? You would have to go through the diplomatic 
steps of asking that your claim be settled. That would be very difficult 
to carry through on. 

Mr. Hays. Under Mr. Vory’s facts, would there be any subrogation 
of the Government in a claim against the individual? 

Mr. DuVat. If this procedure goes into effect do you mean, sir 
and the United States stepped into the shoes, so to speak? 

Mr. Hays. Yes. Would there be subrogation? The United States 
could be reimbursed for a claim against the individual, assuming he 
were at fault. 

Mr. DuVau. Would we have any rights against the Belgian? 

Colonel Taytor. We would not have it; no; because we are going 
to bill the Belgians for 75 percent. 

Mr. Lereu. I am not sure we are all talking on the same thing. 
Are we talking about the time prior to the Status of Forces Agreement? 

Mr. Vorys. I am talking about right today, with the Status of 
Forces Agreement ratified by the United States and by Belgium. 

Mr. DuVat. But this legislation is not in effect. 

Mr. Vorys. But this legislation is not in effect. Would I have the 
right to proceed against this Belgian individual? 

Mr. DuVat. Yes, sir. Just as if it were a private suit. 

Colonel Taytor. You could, but the judgment would not be paid, 
I do not believe, because by treaty, we have agreed with the Belgians 
that we would bill them for 75 percent of such a judgment, only, and 
that the United States would pay the other 25 percent, if the Belgians 
were in the scope of his employment, and line of duty. 

Mr. DuVau. You think that has already removed this recourse? 


? 
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Colonel Taytor. I am sure that the Belgian Ambassador would 
interpose that objection; ves, sir; and seek the relief of the judgment 
creditor whom you might get the judgment against. 

Mr. DuVau. We will run that down. 

Mr. Lerten. This comes to the difficult question of when is a 

reaty self-executing. 

We have legislation, here, which gives this remedy to you to sue 
the United States in lieu of the Belgian soldier who injured you. 

I think it can be argued that, absent this legislation, it might not 
be clear that an American court had the jurisdiction to entertain a 
suit against the United States. This makes that clear beyond per- 
adventure. It might be possible also to argue that absent this section, 
it would still, by virtue of the treaty—assuming it was self-executing 
be possible for you to prosecute such a suit. 

Mr. Vorys. If the colonel’s interpretation is correct, then the 
treaty has become self-executing and you take away a common law 
right of an American citizen in his own country. 

Colonel Taytor. Yes, sir. Could | quote an authority in the 
Status of Forces Treaty? 

On page 11: 

A member of a force or civilian components shall not be subject to any pro- 
ceedings for the enforcement of any judgment given against him in the receiving 
State in a matter arising from the performance of his official duties. 

Mr. Vorys. What is that in? 

Colonel Taytor. It is in the treaty. 

Mr. Leicu. It is article 8, paragraph 5 (g). 

Colonel Taytor. In your case I admit he has an uninforceable 
judgment except the United States should make our American whole 
by passing such legislation as this so we can pay our 25 percent and 
bill the Belgians for the other 75 percent, so that the American con- 
stituent will get what he now would get had we not passed the treaty, 
you see. 

Mr. DuVatu. I might also say, the Colonel has pointed out that 
the Canadians have had people down here cancel liability insurance 
on cars on this same theory that the new provisions take over, so in 
effect even if you could collect, you might find a judgment-proof 
defendent in many of these cases. 

Mr. Hays. That is an important part and we want to make sure 
that is the case. 

Mr. Merrow. I think I am beginning to see this, but I want to 
ask this question, now. 

Suppose one were injured by military personnel of the United 
States in the performance of his official duty in this country. Then 
what is his remedy? 

Mr. DuVau. Under the Federal Tort Claims Act, he then sues the 
United States. 

You said a member of the United States military? 

Mr. Merrow. Yes. 

Mr. DvuVat. He sues there, or goes to the Secretary of Defense. 

Mr. Merrow. If he is injured by this Belgian, if this legislation 
were passed, it is just as if the injury had been by a United States 
military person. 

Mr. DuVat. Yes. 
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Mr. Merrow. It makes no difference how I am injured, whether 
by United States military personnel, or by the Belgian. 

Mr. DuVau. That is right. 

Mr. Hays. That is right, you have that 75-25 arrangement. 

Mr. DuVau. We get 75 percent back in the case of Belgium. 

Mr. Vorys. Let me ask you this: Suppose I am injured by an 
American soldier, in line of duty. What is my remedy? 

Mr. DuVat. A suit in the district court, normally, or administra- 
tive arrangements with the Secretary of Defense to settle without 
going through the suit. 

Colonel Taytor. Up to $1,000. 

Mr. Vorys. You mean settlement up to $1,000? 

Colonel Taytor. Yes. 

Mr. Vorys. Could I sue this soldier in the Court of Claims or 
would [ just sue him in the district court? 

Mr. DuVat. Yes, sir. 

Mr. Vorys. Then would that judgment be solely his own respon- 
sibility, or would it be a judgment against the United States? 

Mr. DuVau. Against the United States.: 

Colonel Taytor. If the United States intervened. There are pro- 
visions to do so. 

Mr. Vorys. If he is in line of duty, then I would have to go to the 
Court of Claims, would I not? 

Colonel Taytor. Not under the Federal Tort Claims Act. 

The United States attorney merely intervenes. Even if you sue 
the soldier, say, in the State court, the United States attorney is 
authorized to intervene and remove to the Federal court, under the 
provisions of the Federal Tort Claims Act. 

Then he moves to strike the soldier as the party defendant, sub- 
stituting the United States as the party defendant and you take your 
judgment directly against the United States, providing of course the 
soldier was witbin scope of his employment. That obviates any 
necessity of going to the Congress for a bill to relieve, such as you 
occasionally see, where a post office driver has been sued in a Chicago 
court or something of that sort, and they take a judgment for $100 
against him and then we have to have private relief bills in both 
Houses of Congress to make reimbursement to that fellow, who was 
within the scope of his employment. 

Mr. Merrow. If I get this right, the remedy for the injury, no 
matter whether it is done by military personnel or by the Belgian, is 
in the Federal Tort Claims Act? 

Colonel Taytor. In the district court; yes, sir. 

Mr. Merrow. And if this is changed as you suggested, the only 
difference is that if judgment is given in case of the foreign national, 
then we bill them 75 percent? 

Colonel Taytor. That is right, sir. 

I would like to point out, Mr. Merrow if I might, that this 5 (g) that 
I just. quoted, is certainly a protection to our troops abroad, too. 
They can’t take them and say, ‘We have a judgment against you. 
Our law says you will sit in jail until you pay this judgment.” 

Mr. Hays. That is important. 

Mr. Vorys. Now, I have this question, Mr. Chairman. 

Section 2, that we have been talking about, has in there, “Subject 
to agreed prorata reimbursement.” That is a limitation on the 
authorization, 








PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 49 


Pro rata is in here in section 1. 

If an international agreement were made for the United States to 
pay 100 cents on the dollar, this act would not apply; is that correct? 

Mr. DuVau. That is right, sir. There would have to be some pro- 
rating. 

Mr. Hays. Can you go over the situation where the Belgian is in 
line of duty and the situation where he is on a personal mission, 
going to a bowling game and injures Mr. Vorys? 

Mr. DuVau. Well, Colonel, as I understand it, that situation would 
be a private suit between the parties. 

Colonel Taytor. Exactly, sir. The Belgian Government would 
not be responsible for his non-line-of-duty action, in going to the 
bowling game, because he is not performing any mission for his master, 
the Belgian Government. 

Mr. Hays. He is on his own? 

Colonel Taytor. He is on his own, and he may injure Mr. Vorys, 
Mr. Vorys would sue him in the forum wherever he got jurisdiction 
against him, and take a private judgement against him. 

Mr. Hays. And an American in Belgium under the same circum- 
stances injuring a Belgian citizen, would be subject to the same pro- 
cedures under their courts? 

Colonel Taytor. Yes, except that we have one protection for our 
American in Belgium, in that, under the terms of the act of January 
2, 1942, commonly called the Foreign Claims Act, we will be able to 
pay, under that regulation, even after the passage of this, for the 
damage to that Belgian, you see, caused by the American going to a 
bowling game in Brussels. 

Mr. Hays. Out of line of duty? 

Colonel Taytor. Not in line of duty. 

That is not touched on in here, though. 

Mr. H AYS. With regard Lo subrogation, we would be subrogated, 
if we pay it, and we would have a claim against the individual, which 
we could adjust. with the individual soldier. 

Mr. DuVat. United States soldier? 

Mr. Hays. The United States soldier. 

Colonel Taytor. I am not quite certain, for this reason. 

I think we would have to reduce our subrogated right to judgment 
in the country in which it happened and we will not, I believe, go 
into their courts as party plaintiffs. 

However, regulations of the Armed Forces do prescribe under 
certain articles of the Uniform Code of Military Justice, where the 
soldier’s action is wanton and willful to the extent we would be able 
to recover against him, I think we could get the money in that event, 
but not where it is a mere accident arising out of simple negligence, 
no, sir. 

Mr. Vorys. We had a bill which I think we turned down, where 
another British sailor—I think he had his eve put out in a barroom 
fight by an American sailor or soldier, over on the west coast. As |] 
remember it, there was diplomatic pressure for payment and my 
recollection is that we turned the bill down. 

Do you remember, Sheldon? 

Mr. Kapuan. I believe you are referring to 5. 937, 8lst Congress, 
in which was included the claim of Great Britain on behalf of Stoker 
John Bailey. This claim was eliminated by House amendment. The 
amendment was later agreed to by the Senate. 
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Mr. Vorys. We said that our Government—there was no treaty or 
international understanding or anything else, but it was just a social, 
barroom fight and the fellow broke a bottle, I think, and cut this 
British sailor dreadfully, but we felt that that was not a subject for 
special legislation. 

Now, how would that be dealt with if this treaty were in effect and 
if this bill were passed? 

Mr. DuVau. That would be outside the scope, because it would 
be a non-line-of-duty situation. The Britisher, here, would be left 
with a remedy against our man in the local courts. It would depend 
on whether the fellow was judgment-proof or not. 

Mr. Hays. This legislation must be horse high, bull strong and hog 
tight. 

Mr. Merrow. I wish you would spell out the provisions of article 
8 that are implemented and those that are not implemented and those 
that need no implementation? 

Mr. DuVat. Do you mean in a written statement? 

Mr. Merrow. I think you should do it now, if you want to do it. 

Mr. DuVat. Section 1 is a waiver of property claims, inter-govern- 
mental claims, so that would not be covered. 

Section 2 would be covered. That is the type of inter-governmental 
claim where you don’t have military property involved. 

With regard to the next section, which would be covered, that is 
the third-party claims, line-of-duty. 

Now, section 6 is third-party claims, non-line-of-duty, and that is 
without the scope and intent of this legislation. 

Mr. Merrow. That is without it? 

Mr. DuVat. Without it. 

Mr. Vorys. Just a second, at that point. Six would cover the 
Stoker Bailey case. That is not line-of-duty, and the possibility of 
an ex gratia. 

Mr. DuVau. That would be handled under the Foreign Claims 
Act procedures that the colonel mentioned. 

Colonel Taytor. Which is already in effect. 

Mr. DuVat. We are authorized to step in in that case and settle 
for the military involved up to $5,000. 

Mr. Vorys. Would the Foreign Claims Act cover the case in 
Seattle? 

Mr. DuVat. No, sir. 

Colonel Taytor. It has no applicability within the United States, 
its territories, or possessions, Mr. Vorys. 

Mr. Vorys. Then, the Stoker Bailey case would still be the same, 
it would be a matter of negotiation and possible special legislation. 

Mr. DuVat. Yes, sir. That is the barroom-brawl case. 

Mr. Vorys. Yes. But the barroom brawl—what about one of our 
men in a barroom brawl in France? Does that come under section 6? 

Mr. DuVat. That comes under the Foreign Claims Act and section 
6. 

Colonel Taytor. We wouldn’t pay under a factual situation like 
your Seattle barroom brawl. We would hold, in this case, it was both 
their faults, and we would not make any payment to the Frenchman 
who got hurt, unless it was the fault of our person and no fault of his. 

Mr. Vorys. ‘‘Taking into account all the circumstances of the case, 
including the conduct of the injured person,” that is shown in the 
treaty. 
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Colonel Taytor. In the case you give, we would decline to give an 
ex gratia payment. 

Mr. Vorys. Section 3, on this matter of master and servant, that 
is not a question to go to the jury or to the court. It is to be arbi- 
trated; am I correct? 

Mr. DuVat. Yes, sir. 

Mr. Vorys. What is the reason for having that question arbitrated, 
even though the rest of the thing might be tested before a court, 
might it not? Or is the whole thing arbitrated? 

Colonel Taytor. I think the reasoning behind that, sir, is that each 
country’s idea of what is within the scope of employment might vary. 
We have very definite ideas of our own as to what “scope of employ- 
ment” is. For example, we have denied, say, the State of California 
the right to say, ““Anybody who uses my vehicle is my agent.”’ We 
say that the United States will determine, if it is a Government vehicle, 
whether or not the soldier using the vehicle was using it with authori- 
zation, within the scope of his employment, in accordance with what 
we think is the scope of employment, and we won’t allow a statute to 
impose automatic liability. That is the reason for this arbitration. 
Otherwise, if, in France, we found anybody driving an Army vehicle 
was presumed automatically to be acting within the scope of his 
employment, we would not want that issue submitted to a court, 
because it would be taken against us automatically. We would want 
to have the arbitrator to say, ‘““Now, the United States holds that you 
have to be doing something for the master, not just be in the car,” 
and that is the reason we ask for that, rather than to go into the courts, 

Mr. Merrow. Before you go on, paragraph (g) on page 11, says: 

A member of a force or civilian component shall not be subject to any proce ed- 
ings for the enforcement of any judgment given against him in the receiving state 
in a matter arising from the performance of official duties. 

Does that need implementation? 

Mr. Vorys. There is no need to implement that. 

Colonel Taytor. That means we must provide, I think, something 
to discharge the judgment, if at all possible, as a matter of diplomatic 
expediency. 

Mr. Vorys. This is one case where the treaty has the force of 
domestic law, all right, and then we have to get up a substitute or the 
person injured is without any remedy. 

Mr. DuVau. As against that individual, at any time. 

Mr. Merrow. Is there any further question on that, Sheldon? 
You raised a question about that section (g). 

Mr. Kapitan. No, sir. I simply thought the subcommittee might 
want an explanation of that paragraph for the record. 

(The following information has been supplied for inclusion in the 
record: ) 


ANALYSIS OF PARAGRAPH 5 (a), ArTIcLE VIII, Status or Forces TREATY 


Paragraph 5 (g) reads as follows: 

‘‘A member of a force or civilian component shall not be subject to any proceed- 
ings for the enforcement of any judgment given against him in the receiving 
State in a matter arising from the performance of his official duties.” 

Two related questions are raised. (a) Is the section quoted self-executing? 
and, (b) If so, doesn’t it have the effect of depriving American citizens of certain 
legal causes of action which they had prior to the coming into force of the treaty? 
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As was indicated at the hearing, the Department of Defense believes that the 
quoted portion of article VIII of the Status of Forces Treaty is self-executing 
and no further legislation is needed to make it applicable in the domestic courts 
of the United States. 

This prohibition against enforcement of judgment has to be considered in 
conjunction with the other provisions of the treaty which contemplate that the 
American citizen, in the ease of injury by the line-of-duty act of a foreign NATO 
soldier, will have a right to sue and collect from the United States Government, 
which for these purposes is substituted in place of the NATO soldier. It is fair 
to say that while the American citizen has lost an effective remedy against the 
NATO soldier, the treaty contemplates that he will gain a much more effective 
remedy against the Government of the United States. 

This relates directly to section 2, H. R. 7819, which provides that the American 
citizen in the case discussed above may prosecute his claim against the United 
States in the same way as if the injury has been caused by military personnel 
of the United States in performance of official duty. The practical effect of this 
legislation would be to give the American claimant the right to sue the United 
States under the Federal Tort Claims Act or to seek an administrative settle- 
ment provided, in the latter case, his claim was not greater than $1,000. It is 
believed that the substitution of the United States in place of the NATO soldier 
gives the American citizen a more effective remedy, first, because the NATO 
soldier might not have sufficient assets to pay a judgment, and secondly, it is 
possible that his government would interpose a plea of sovereign immunity on 
the ground that the NATO soldier had been acting in line of duty. In the latter 
event, the only recourse of the American citizen might be through diplomatic 
channels. 

The question is raised as to what would be the situation of the American citizen 
in the event thai a R. 7819 is not enacted, but the treaty remains in force. 
The Department of Defense believes that section 2 of H. R. 7819 is necessary 
if the American citizen is to have an effective remedy in a suit against the United 
States for injury suffered at the hands of a NATO soldier acting in the line of 
duty within the United States. It is, therefore, in our opinion, correct to say 
that at the present time, the situation is that the American citizen has, by the 
treaty, been deprived of an effective remedy and will remain in this plight until 
the implementing legislation provided for in H. R. 7819 is enacted. 

Mr. Merrow. I see. All right, go ahead. 

Mr. DuVat. I have nothing further to add. Do you have anything 
further, Mr. Leigh? 

Mr. Lerex. I don’t think so. 

Mr. DuVau. Colonel Taylor 

Colonel Taytor. Nothing, sir. 

Mr. DuVau. We will submit the additional and detailed briefs 
taking up these various types of situations by examples and stating 
the results as we see it. 

Mr. Merrow. Can you think of anything else, Mr. Vorys, that 
they should submit on this thing? 

Mr. Vorys. Well, it seems to me that to those who haven’t studied 
this status-of-forces business, this seems ray a tremendous departure. 
Therefore, it seems to me that we ought to have some description 
in amounts of money and a few samples of a at has been going on. 
No doubt you have cases where injustices have arisen and so forth, 
that would be extremely helpful in explaining it. 

Mr. Merrow. You will prepare that? 

Mr. DuVat. Yes, sir. 

Mr. Vorys. For instance, I don’t think it would be very hard to 
have a record of payments under the Claims Act of 1942, since its 
inception. That is when we were over there during the war, I suppose 
it was, a lot of things came up. It shouldn’t be terribly hard to dig 
that up. 

Then, since our forces have been going back there, again, in 1950, 
and from 1950 on, what has it all amounted to, you see, in dollars 
and cents? 
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Mr. Merrow. Yes, in dollars and cents. That is good. 

Mr. Vorys. This thing isn’t in a vacuum. This isn’t something 
new. It is trymg to work out an orderly procedure in a situation that 
1 would imagine has been—well, let’s find out what it was. I imagine 
that it has been expensive, unsatisfactory to both individuals, and to 
governments, in the way of disputes and so forth. 

Mr. DuVau. There is considerable delay where the amount is over 
$5,000, the amount the Foreign Claims Commission is permitted to 
pay. It has to be referred back to Congress and an appropriation is 
made. 

Mr. Merrow. Why wouldn’t this help clarify it, if you would make 
a list, 1, 2, 3, of the changes and improvements that this will bring in 
the whole matter of foreign relations? 

Colonel Taytor. Foreign claims? 

Mr. Merrow. Foreign claims, so you can see it right down the 
page. ‘‘This is what this has been,” and ‘This is what this does.” 

(The following information has been supplied for inclusion in the 
record: ) 

TABLE DESIGNED TO SHow How IMPLEMENTATION OF Status OF Forces 

AGREEMENT WILL IMPROVE System For HanpiinG CLAIMS 

SYSTEM PRIOR TO STATUS OF FORCES SYSTEM AFTER STATUS OF FORCES 
1. We pay 100 percent of foreign claims. 1. We pay 75 percent of foreign claims 
in nearly every case under the 


treaty 
2. We bear total expense and burden of 2. Host nation bears nearly the entire 
administering claims. administrative burden. 
3. United States deals directly with 3. Host nation deals with foreign claim- 
foreign claimants and is subject to ant and thus insulates United 
criticism as to decisions on amount States from criticism. 


of award-or on handling. 
1. Foreign Claims Act has no provision 4. Status of Forces Treaty imposes 


requiring reciprocal action by a reciprocal responsibilities on foreign 
foreign nation with respect to nations having troops in the United 
claims arising from acts of its own States to pay 75 percent share of 
troops in the United States. claims attributable to line-of-duty 


acts of its NATO troops. 
5. Foreign Claims Act has no reciprocal 5. Status of Forces unequivocally sub- 


provisions requiring foreign gov- stitutes government credit of 
ernment to assume responsibility United States (with pro rata reim- 
for acts of its troops which damage bursement from ‘sending state) in 
American citizen in United States. place of credit of foreign soldier in 


United States. 
6. No treaty provision prctects the 6. Status of Fsrees Treaty provides, in 


United States soldier abroad from article VIII, paragraph 5 (g), that 
enforcement of foreign judgment member of armed services shall not 
against him arising from a claim be subject to enforcement of judg- 
based on his line-of-duty act. ment on a claim arising from a 


line-of-duty act. 


7. No inducement to foreign claimants 7. Status of Forces Treaty provides 
not to press criminal actions—as that foreign claimants shall look 
is frequently done in civil-law to their own government for pay- 
countries—against United States ment in the first instance. More- 
soldier abroad as a means of put- over, article VII of the Status of 
ting additional pressure on him Forces Agreement, relating to 
to pay claims arising from his criminal jurisdiction, provides that 
line-of-duty acts. primary criminal jurisdiction in 


line-of-duty cases shall rest with 
the military authorities of the 
sending state. 
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Mr. Vorys. I was wondering about a couple of drafting changes. 
One would be to get a better title to the bill which would indicate 
right at the beginning that this bill deals only with pro rata situations. 
This reads as if there weren’t any settlement procedure, or as if there 
weren’t any Foreign Claims Act. 

Mr. Merrow. Yes, that is right. I see what you mean. I think 
that will improve that. 

Mr. Vorys. Don’t put this on the record. 

(Discussion off the record.) 

Mr. Vorys. In this (g) that we have been talking about—would 
this be an accurate description of this bill: ““Io authorize pro rata 
settlements under the Status of Forces Treaty, and similar interna- 
tional agreements wherein other rights of recovery are denied’. I 
am trying to bring in (g), there, to see if (g) applies to authorized pro 
rata settlements under the Status of Forces Treaty and similar inter- 
national agreements. It might be worded ‘in cases where a member 
of a force or civilian component would not otherwise recover’. 

Mr. Lercu. That covers the domestic side, but you have the 
foreign side to worry about, too. 

Mr. Vorys. Both the receiving and the other countries are covered 
by (g). 

Colonel Tayuor. It is wide in scope. 

Mr. Vorys. As I get it, roughly, section 1 describes payments that 
we are to make in other countries; section 2 prescribes a procedure 
for an American national to recover, section 1 is a lot bigger and more 
important than section 2; section 3 covers the line-of-duty business; 
and the fourth section is the authorization of the funds to implement. 
the rest of it. 

Now, are we right or wrong in thinking that all of this is a sub- 
stitute for the right of action or recovery which might otherwise have 
been available without (g)? 

Mr. Leieu. It is that, but it is more besides. 

Colonel Taytor. I am afraid that would preclude the adminis- 
trative settlements in the small amounts. I think your idea should 
be incorporated in the bill title. However, I think it should be 
sufficiently broad so as not to make it apply only to where, if you got a 
judgment, you couldn’t pursue your remedy any further. 

Mr. Vorys. That is why I was going into that. I suspect that would 
be too limited a description of the bill. 

Mr. Leicu. That idea can be incorporated, I think, into the new 
title. 

Mr. Merrow. You will give that consideration and come up with 
a title, and answering that further question with a little work on it, 
with reference to (g). 

Mr. Vorys. I have one other drafting change. I don’t know how 
you are going to work it, but every time you think about it you have 
to say, ““The Secretary of Defense is hereby authorized to reimburse.”’ 
Can’t you figure out a way not to separate the subject and the predi- 
cate so far apart? ‘Pursuant to,” if you teed off there, you might pin 
the operating sentence together. 

Mr. DuVat. I agree. ‘I think you can do it by saying, “The 
Secretary of Defense hereby is authorized,’ and insert it before ‘‘to 
reimburse’’, starting it off ‘Pursuant to’’, or ‘According to the terms’’, 
of those international agreements. 








PROVIDE FOR THE ORDERLY SETTLEMENT OF CERTAIN CLAIMS 55 


Mr. Vorys. Couldn’t you get the “to reimburse” to come right up 
after “authorizing” in the first line? 

Mr. DuVat. Yes, sir. 

Mr. Vorys. I don’t know whether it should be “Pursuant’’ or 
whenever, but in any event, get this worked up. 

Mr. DvuVat. Yes, sir. 

Mr. Merrow. Get the best language you can for 24 or 25. There 
are 2 or 3 suggestions on that one. 

Mr. DvuVat. Yes, sir. I think your suggestion is a good one, the 
one that this subcommittee made, “settled by the Secretary of Defense 
or his designee.” 

Mr. Merrow. When do you feel you will have this information 
ready? Sometime the first of the week? 

Mr. DuVat. Because we have to get the picture on funding and so 
on, I wish you would give us a couple of weeks. 

Mr. Vorys. We have a heavy day on Tuesday, anyway. 

Mr. Merrow. When you are ready, you call Mr. Kaplan, and I 
will arrange to get it underway. 

Mr. DuVat. We will try to do it by next Friday. If we can’t 
meet that, we will ask for a couple days more. 

Mr. Merrow. Well, we won’t have a hearing until next week, 
anyhow. If we don’t have it Friday, we might as well let it go over 
until the next week. 

We will proceed in executive session. 

(Whereupon, at 12:30 p. m., the subcommittee proceeded in 
executive session.) 





APPENDIX 


SUMMARY OF Status OF IMPLEMENTING LEGISLATION UNpDER CLaAImMs PROvVI- 
sions oF NATO Srarus or Forces AGREEMENT AND SIMILAR AGREEMENT 
4s OF APRIL 2, 1954. 


Netherlands 

No implementing legislation required. 
United Kingdom 

Implementing legislation is required. Such legislation has been passed by 
Parliament, but will not be put into effect until after the treaty has been ratified, 
at which time the legislation can be brought into effect by an Order in Council. 


Canada 

Implementing legislation is required. Such legislation has been passed by 
Parliament, but will not come into effect until an appropriate Order in Council 
is made 
Belgium 

The Government is presently considering whether implementing legislation is 
necessary. 


Luxembourg 

No implementing legislation is required. 
Denmark 

Implementing legislation is required. An appropriate bill will be submitted 
to the Parliament contemporaneously with submission of the treaty. 


Iceland 

All legislative actions necessary to implement the Iceland agreement have been 
taken by the Government of Iceland. Our information does not show whether 
the implementing legislation existed prior to the signing of the agreement, or was 
passed thereafter. It is assumed that the former is the case. 


Japan 
Implementing legislation is necessary. A bill has been introduced in the Diet, 
but it is not known whether it has been enacted. 
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